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!is is Security Council Report’s third report on the 
Security Council and the rule of law. It focuses on the 
institutional architecture that the Security Council has 
established and utilised to advance the rule of law as 
part of its primary responsibility to maintain interna-
tional peace and security. 

The report analyses in detail the establishment 
of the two ad hoc tribunals, the International 
Criminal Tribunal for the former Yugoslavia and 
the International Criminal Tribunal for Rwanda 
as well as their International Residual Mechanism 
and their relationship with the Security Council. 
It further examines the mixed tribunals (Special 
Court for Sierra Leone and Special Tribunal for 
Lebanon), which the Council has been involved 

in establishing. It also reflects on the Council’s 
relatively short yet complex relationship with the 
International Criminal Court.

Through these case studies, the report con-
cludes that the Council has proven resourceful 
in establishing over the last 20 years a diverse 
framework to contribute to international peace 
and security through institutional innovation and 
creativity. At the same time, the report finds that 
the Council has been inconsistent in following up 
on these significant steps and providing the proper 
institutional support to these bodies to enforce its 
own decisions and ensure the successful comple-
tion of the tasks it has entrusted to these judicial 
institutions.•

The Rule of Law                                                                                 
The Institutional Framework: International Criminal Courts and Tribunals



2 whatsinblue.org Security Council Report Cross-Cutting Report August 2015

Introduction

The subject of Security Council Report’s third 
report on the rule of law is the institutional 
architecture that the Security Council has 
established and used to advance the rule of law. 

The report analyses in detail the establish-
ment of the two ad hoc international criminal 
Tribunals, the International Criminal Tribu-
nal for the former Yugoslavia (ICTY) and the 
International Criminal Tribunal for Rwanda 
(ICTR), as well as their International Resid-
ual Mechanism (MICT), and their relation-
ship with the Security Council. It also exam-
ines the mixed tribunals, Special Court for 
Sierra Leone and Special Tribunal for Leba-
non, which the Council has been involved in 
establishing. The report also reflects on the 
Council’s relatively short yet complex rela-
tionship with the International Criminal 
Court (ICC).

Through these case studies, the report 
concludes that the Council has proven 
resourceful over the last 20 years in establish-
ing a framework, or “tool box”, to contribute 
to international peace and security through 
institutional innovation and creativity. It has 

established subsidiary bodies in the form of 
ad hoc criminal tribunals, has provided sup-
port to the Secretary-General in concluding 
an agreement with Sierra Leone to establish 
the Special Court for Sierra Leone and has 
brought into force the agreement between 
the UN and Lebanon on the establishment of 
the Special Tribunal for Lebanon. It has also 
taken advantage of the legal power given to it 
in the ICC Statute to refer situations to the 
Court under Chapter VII of the UN Charter.

At the same time, the Council has been 
inconsistent in following up on these signifi-
cant steps and providing the proper institu-
tional support to these bodies to enforce its 
own decisions and ensure the successful com-
pletion of the tasks it has entrusted to these 
judicial institutions. However, its August 
2014 visit to The Hague, the international law 
capital of the world, where the judicial bodies 
have been located, seems to signal a degree 
of Council consensus about the importance 
of the rule of law in addressing international 
peace and security.

The Council and the Rule of Law

In our first report on the rule of law pub-
lished in 2011, we examined the relation-
ship between international law and the 
Council, and its treatment of the rule of law. 
The report examined the appearance in the 
last 20 years or so of a broad new body of 
work collectively labelled “rule of law” in 
Security Council deliberations and actions, 
including as a thematic agenda item, first 
appearing in 2003. 

The 2011 report showed that follow-
ing the end of the Cold War, as the Council 
became more active, and as the content of 
what is perceived as related to internation-
al peace and security expanded, so did the 
Council’s interest in the concept of the rule 
of law. In 1992, at the first Security Council 
summit meeting, “the rule of law” was a term 
used by several leaders participating in the 
debate (S/PV.3046). The then-US President 
George H. W. Bush, for example, declared 
that “democracy, human rights, the rule of 
law—these are the building blocks of peace 
and freedom”. Secretary-General Boutros 

Boutros Ghali commented that “democrati-
zation at the national level dictates a corre-
sponding process at the global level. At both 
levels, it aims at the rule of law. For national 
societies, democracy means strengthening 
the institutions of popular participation and 
consent, political pluralism and the defence 
of human rights, including those of minorities. 
For global society, it means the democratiza-
tion of international relations and the partici-
pation of all states in developing new norms 
of international life”.

The Council held its first thematic debate 
on “Justice and the Rule of Law: The United 
Nations Role” on 24 September 2003, under 
the presidency of the UK (S/PV.4833). In the 
presidential statement following the debate, 
the Council highlighted the relevance of the 
rule of law in its work in such areas as pro-
tection of civilians, peacekeeping and inter-
national criminal justice (S/PRST/2003/15). 
The statement also welcomed the prepara-
tion of a report by the Secretary-General on 
this topic. During the debate, the Russian 
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The Council and the Rule of Law (con’t)

representative said that rule of law is “an 
imperative for the entire system of interna-
tional relations” and that “for the sake of jus-
tice and the rule of law, the Security Council 
must continue to act on the bases of legality 
that provide support for its mandate”. Since 
that debate, the rule of law has appeared reg-
ularly as a thematic issue on the Council’s 
programme of work.

The interest of the Council in the concept 
of the rule of law can be understood as part 
of a more general trend within the UN sys-
tem, recognising the rule of law, in its vari-
ous facets, as integral to achieving peace and 
security, development and the protection of 
human rights. As for the Council, supporting 
the rule of law when law and order collapse 
within states on its agenda has become one 
of its important objectives over the past years.

In the context of this now-established 
Council recognition of the rule of law as a 
thematic issue on its agenda, our first report 
on the rule of law examined two main aspects 
of the rule of law. First, it gauged the degree 
to which the rule of law had been incorpo-
rated into the Council’s work on country-
specific issues, including ways to incorpo-
rate human rights-related action. It did so 
through a statistical analysis of the Council’s 
resolutions and presidential statements, and 
the Secretary-General’s reports submitted to 
the Council. It also took an in-depth look at 
two of the country-specific situations on the 
Council’s agenda, those of Liberia and the 
Democratic Republic of the Congo (DRC). 

Second, it examined the degree to which 
the Council has been guided by the rule of 
law—taking into account the due-process 
rights of those a!ected by Council mea-
sures—in the course of its resort to sanctions, 
under Chapter VII of the UN Charter.

The report found that the Council has 
embraced the notion that establishing and 
improving the rule of law in conflict and 
post-conflict situations is an integral part 
of mandates. This integration takes on dif-
ferent forms in di!erent contexts, including 
institutional reforms, ensuring the security of 
civilians and in particular improving human 
rights conditions as part of peacekeeping and 
peacebuilding e!orts. But, while incorporat-
ing rule of law elements into its mandates 
and actions has become more prevalent, the 
Council has been inconsistent in adjusting 
its actions and approach on rule of law issues 

when situations developed on the ground.
As regards the standards upheld by the 

Council in its sanctions regimes, the report 
found that due to legal and political pres-
sures, the Council has been in the process 
of expanding the scope of due-process rights 
it a!ords individuals and entities a!ected by 
its sanctions.

Our second report on the rule of law, pub-
lished in 2013, focused on the Council’s work 
in upholding individual criminal accountabil-
ity as an aspect of its rule of law agenda. An 
analysis of the history found that even before 
the rule of law had become integral to the 
peacekeeping and peacebuilding e!orts of the 
Security Council, the issue of accountability 
for serious human rights violations and inter-
national crimes had appeared regularly in the 
rhetoric of the Council. Transitioning from 
discourse to practice has not been a simple 
task, although the Council has expanded its 
toolkit of options to promote accountability 
for such violations and crimes when fulfilling 
its primary responsibility for the maintenance 
of international peace and security. 

The 2013 report examined the recent 
practice of the Security Council regarding 
accountability and ending impunity for seri-
ous crimes as an aspect of the rule of law. 
The report found that despite its rhetorical 
commitment to accountability as a principle 
and an understanding that accountability is 
a practical tool that can promote peace and 
security, the Council has been inconsistent in 
its approach to this matter. 

As several of the case studies demonstrat-
ed, the Council at times used the tools avail-
able to it to ensure accountability and had a 
positive impact on the ground as well as on 
long-term improvement in country situations. 
But it has been inconsistent in emphasising 
the importance of accountability mecha-
nisms and measures and in following up on 
its own previous decisions regarding individ-
ual accountability. In some situations, when it 
has ignored issues of accountability, whether 
as a strategic decision in addressing a conflict 
or because it was divided or lacked the politi-
cal resolve, the Council may have negatively 
impacted the conflicts dealt with. While many 
variables are always at play in a given conflict, 
the cases examined showed that at times, the 
willingness or unwillingness of the Council to 
back its own rhetoric with action could make 
a di!erence. Therefore, the report concluded, 

a more consistent approach by the Council, 
with an added emphasis on accountability 
issues, could have a positive impact on situ-
ations on its agenda and its e!ectiveness in 
maintaining international peace and security.

Building on our previous reports on the 
rule of law, the subject of Security Council 
Report’s third report on the rule of law will be 
the institutional architecture that the Security 
Council has established and used to advance 
the rule of law.

As the Council has intensified its interest 
in individual accountability on the norma-
tive level, at least rhetorically, the last two 
decades have seen the rise of international 
criminal institutions to implement these 
norms, starting with the establishment of the 
ad hoc Tribunals, followed by the Council’s 
involvement in the establishment of the Spe-
cial Court for Sierra Leone and the Special 
Tribunal for Lebanon and its institutional 
relationship with the ICC. 

During a 12 June 2013 Council debate on 
the ad hoc Tribunals on the occasion of the 
20th anniversary of the ICTY (S/PV.6977), 
the US representative observed the following 
about the relationship between the rule of law 
and international criminal tribunals:

“In the 20 years since the Security Coun-
cil established the ICTY, the Tribunal has 
made a significant contribution to interna-
tional justice. The body of work of both the 
ICTY and the ICTR, established a year 
later, reflects the bedrock principle of pro-
viding fair trials for the accused and the 
opportunity for every defendant to have his 
day in court. That has been a hallmark of 
international justice since the Nuremberg 
trials and remains critical to advancing 
the rule of law internationally”.

The representative of the EU observed: 

“The International Criminal Tribunal for 
Rwanda has made an invaluable contri-
bution to our shared goal of ending impu-
nity for genocide crimes and has played a 
key role in strengthening the rule of law 
and promoting long-term stability and 
reconciliation”.

The representative of The Netherlands, 
which hosts the ICTY, further reflected on 
the place of institutional justice mechanisms 
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UN DOCUMENTS ON THE RULE OF LAW Security Council Resolutions S/RES/2217 (28 April 2015) renewed MINUSCA’s mandate at current authorised troop levels until 30 April 2016. 
S/RES/2206 (3 March 2015) created a sanctions regime for South Sudan. S/RES/2185�����1RYHPEHU�������ZDV�WKH�ƃUVW�VWDQG�DORQH�UHVROXWLRQ�RQ�81�SROLFLQJ��S/RES/2182 (24 October 
2014) authorised naval interdiction of illicit charcoal and illicit arms being exported from Somalia, renewed authorisation for AMISOM and renewed sanctions measures. S/RES/2178 (24 
6HSWHPEHU�������H[SDQGHG�WKH�FRXQWHU�WHUURULVP�IUDPHZRUN�E\�LPSRVLQJ�REOLJDWLRQV�RQ�PHPEHU�VWDWHV�WR�UHVSRQG�WR�WKH�WKUHDW�RI�IRUHLJQ�WHUURULVW�ƃJKWHUV��S/RES/2155 (27 May 2014) 
UHYLVHG�WKH�PDQGDWH�RI�810,66�WR�IRFXV�RQ�SURWHFWLRQ�RI�FLYLOLDQV��IDFLOLWDWLRQ�RI�KXPDQLWDULDQ�DFFHVV�DQG�KXPDQ�ULJKWV�YHULƃFDWLRQ�DQG�PRQLWRULQJ��S/RES/2127 (5 December 2013) 
authorised MISCA and a French intervention force. S/RES/2187 (25 November 2011) renewed the mandate of UNMISS for an additional six months. S/RES/1757 (30 May 2007) decided 
on the entry into force of the agreement between the UN and the Lebanese Republic on the establishment of a Special Tribunal for Lebanon. S/RES/1315 (14 August 2000) requested 
the Secretary-General to negotiate an agreement to create the Special Court for Sierra Leone. S/RES/955 (8 November 1994) established the International Criminal Tribunal for Rwanda. 
S/RES/827 (25 May 1993) established the International Criminal Tribunal for the former Yugoslavia. 

The Council and the Rule of Law (con’t)

to uphold accountability in the context of the 
rule of law:

“The historical importance of those two 
United Nations Tribunals cannot be [over]
estimated. Their legitimacy and their leg-
acy are beyond dispute and will continue 
to shape international relations for many 
years to come. The Tribunals have con-
firmed the principle of accountability for 
the most serious international crimes by 
imposing punishment on those responsible 
and giving victims unprecedented access 
to justice. They have demonstrated the 

prevalence of the rule of law in communi-
ties a!ected by such heinous crimes”.

!e relationship of the Council with the ICC 
was the focus of the "# October $%"$ open debate 
on the rule of law (S/PV.&'() and Resumption "). 
In his remarks, Secretary-General Ban Ki Moon 
observed that:

“The Council and the Court frequently 
operate in the same political space. They 
share a common interest. The Court can 
help advance the purposes of the Unit-
ed Nations — above all, to maintain 

international peace and security. The 
Council, by understanding and respect-
ing the work of the Court, can advance its 
own cause and better discharge its respon-
sibilities … Let us do everything we can to 
see that the Council and the Court work 
together to deliver both justice and peace.”

This report’s goal is to examine the Coun-
cil’s achievements and shortcomings in estab-
lishing the institutional framework for its 
interaction with judicial bodies as an aspect 
of the rule of law work. 

Key Developments on the Rule of Law 

Since the publication of our last report on 
the rule of law, there have been several rule 
of law-related developments in the Council, 
both in country-specific situations and at the 
thematic level. 

Thematic Developments 
Under the agenda item “the promotion and 
strengthening of the rule of law in the main-
tenance of international peace and security”, 
on 30 January 2013, Deputy Secretary-Gen-
eral Jan Eliasson briefed the Council on the 
rule of law, followed by consultations among 
members (S/PV.6913). The briefing was to 
coincide with the Secretary-General’s report 
requested in the 2012 presidential statement, 
but the production of the report was delayed 
and it was eventually submitted to the Coun-
cil on 11 June 2013 (S/2013/341). The report 
concluded that a UN strategy for evaluating 
the rule of law did not exist and that develop-
ing such a strategy should be a goal of the UN 
system, a task the Secretary-General intend-
ed to undertake.

On 19 February 2014, under the presi-
dency of Lithuania, the Council held an open 
debate on “the promotion and strengthen-
ing of the rule of law in the maintenance of 
international peace and security”, chaired 

by the Foreign Minister of Lithuania, Lin-
as Linkevi"ius (S/PV.7113). The Secretary-
General briefed the Council and represen-
tatives of 63 member states (including the 
15 Council members), the EU and Palestine 
participated. On 21 February, the Council 
adopted a presidential statement underlining 
the importance of support to strengthening 
the rule of law institutions of the host country 
by a number of peacekeeping operations and 
special political missions within the scope of 
their mandates (S/PRST/2014/5).

Visit to The Hague
The Security Council undertook a visiting 
mission to Europe and Africa in August 2014. 
During the Europe leg, one day (11 August) 
was devoted to justice and accountability 
issues as Council members engaged with rep-
resentatives of the various international legal 
institutions headquartered in The Hague. 

Council members spent most of the day in 
the Peace Palace, home to the International 
Court of Justice (ICJ) and the Permanent 
Court of Arbitration. Council members had 
a discussion with the principals of the ICTY, 
the MICT, the Special Tribunal for Leba-
non (STL) and the Residual Special Court 
for Sierra Leone (RSCSL). In addition to 

Council members, participants included 
Judge Theodor Meron, President of the ICTY 
and the MICT; Judge David Baragwanath, 
President of the STL; Hassan B. Jallow, Pros-
ecutor of the MICT; John Hocking, Regis-
trar of the ICTY; Michelle Jarvis, O#ce of 
the Prosecutor of the ICTY; Norman Farrell, 
Prosecutor of the STL; Daryl Mundis, Regis-
trar of the STL; Francois Roux, Head of the 
Defence O#ce of the STL; and Binta Man-
saray, Acting Registrar of the RSCSL.

The principals of the di!erent tribunals 
at the discussion presented an overview of 
their work. They focused primarily on how 
these tribunals function and what challeng-
es they face. One overarching observation 
was that the tribunals face financial con-
straints, particularly as some of them are 
funded through voluntary contributions. 
There was also a discussion of the length of 
time that it takes for tribunals to complete 
their work. In this respect, one of the judg-
es commented that achieving due process 
and fairness in legal proceedings often takes 
time but is necessary, even though it may 
create tension with the desirability for cases 
to take place expeditiously. Some members 
of the Council were particularly interested 
in the update on the work of the STL, as the 
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Key Developments on the Rule of Law (con’t)

UN DOCUMENTS ON THE RULE OF LAW Security Council Presidential Statements S/PRST/2015/9 (24 March 2015) was a presidential statement regarding South Sudan that 
UHLWHUDWHG�WKH�LQWHQW�WR�LPSRVH�VDQFWLRQV�� LQFOXGLQJ�DQ�DUPV�HPEDUJR�RU�WDUJHWHG�PHDVXUHV�DJDLQVW�VHQLRU�ƃJXUHV�ZKR�KDYH�WKUHDWHQHG�6RXWK�6XGDQŠV�SHDFH��VHFXULW\�DQG�VWDELOLW\��
S/PRST/2014/5 (21 February 2014) underlined the importance of support to strengthening the rule of law institutions of the host country by a number of peacekeeping operations and 
special political missions within the scope of their mandates. S/PRST/2003/15�����6HSWHPEHU�������ZHOFRPHG�WKH�RƂHU�E\�WKH�6HFUHWDU\�*HQHUDO�WR�SURYLGH�D�UHSRUW�WR�JXLGH�IXUWKHU�
consultations on justice and the rule of law. Security Council Press Statements SC/11744 (20 January 2015) was a press statement welcoming the arrival of Dominic Ongwen, deputy 
commander of the Lord’s Resistance Army and wanted by ICC, to the Court that day. SC/10956 (22 March 2015) welcomed the surrender of Bosco Ntaganda to the ICC. Security 
Council Meeting Records S/PV.7317�����1RYHPEHU�������ZDV�D�EULHƃQJ�RQ�WKH�UROH�RI�SROLFLQJ�LQ�SHDFHNHHSLQJ�DQG�SRVW�FRQƄLFW�SHDFHEXLOGLQJ��S/PV.7313 (17 November 2014) was the 
PHHWLQJ�UHFRUG�IRU�WKH�HOHFWLRQ�RI�WKH�ƃIWK�MXGJH�WR�WKH�,&-��S/PV.7298, 7299, 7300, 7301, 7302, 7303, 7304����1RYHPEHU�������ZHUH�WKH�PHHWLQJ�UHFRUGV�IRU�WKH�HOHFWLRQ�RI�WKH�ƃIWK�
judge to the ICJ. S/PV.7297 and Resumption 1����1RYHPEHU�������ZDV�WKH�PHHWLQJ�UHFRUG�IRU�WKH�HOHFWLRQ�RI�ƃYH�MXGJHV�WR�WKH�,&-��S/PV.7113 (19 February 2014) was an open debate on 
the promotion and strengthening of the rule of law in the maintenance of international peace and security, chaired by the Foreign Minister of Lithuania, Linas Linkevicius. S/PV.6977 (12 
-XQH�������IHDWXUHG�EULHƃQJV�IURP�WKH�SUHVLGHQWV�DQG�SURVHFXWRUV�RI�WKH�,&7<�DQG�,&75��S/PV.6913 (30 January 2013) was a meeting where Deputy Secretary-General Jan Eliasson 
briefed the Council on the rule of law. S/PV.4833 (24 September 2003) was an open meeting on the role of the UN with regard to justice and the rule of law. S/PV.3217 (25 May 1993) was 
the meeting in which resolution 827 was adopted, establishing the ICTY and adopting its Statute. S/PV.3175 (22 February 1993) was the meeting in which resolution 808 was adopted, 
in which it was decided to establish an ad hoc tribunal for the former Yugoslavia. S/PV.3046�����-DQXDU\�������ZDV�WKH�ƃUVW�6HFXULW\�&RXQFLO�PHHWLQJ�KHOG�DW�WKH�OHYHO�RI�KHDGV�RI�VWDWH��

Council does not regularly receive briefings 
on this particular tribunal.

In the afternoon, Council members met 
with three representatives of the ICC: Presi-
dent Judge Sang-Hyun Song, Registrar Her-
man von Hevel and Deputy Prosecutor James 
Stewart. Some Council members highlighted 
the importance of cooperation between the 
Security Council and the ICC, while others 
argued that the ICC’s work should be inde-
pendent from the Council’s work because 
the Council is a political body. One Council 
member argued in favour of greater coopera-
tion between the ICC and the sanctions com-
mittees that are mandated by the Council. 
During the meeting, one of the ICC o#cials 
underscored that informal meetings could be 
used as a way of enhancing communication 
between the Council and the Court.

Council members also met with the Presi-
dent of the ICJ, Peter Tomka, and its other 
judges. Tomka provided Council mem-
bers with a historical overview of the Court, 
which was followed by an interactive ses-
sion between Council members and the ICJ 
judges, co-chaired by Chile and Luxembourg. 
The discussion focused on the work of the 
ICJ and the challenges of achieving interna-
tional acceptance of its advisory opinions and 
the compulsory jurisdiction of the Court. It 
was noted that currently only about one-third 
of UN member states accept the compulsory 
jurisdiction of the Court and that increasing 
the number of member states accepting its 
compulsory jurisdiction would strengthen the 
international justice system. (Of the P5, only 
the UK accepts the compulsory jurisdiction 
of the Court at present.) 

It was also observed that the ICJ’s empha-
sis on conflict prevention and the peaceful 
settlement of disputes overlaps with the work 
of the Security Council. One of the judges 
further argued that the annual budget of the 
ICJ is only about $25 million and that the 
Court thus represents a cost-e!ective way of 

pursuing conflict prevention. The ICJ’s rela-
tionship with the Council was discussed. 

In a meeting with Netherlands Prime 
Minister Mark Rutte, he noted The Hague’s 
role as the capital of international justice and 
told Council members that he valued their 
visit to The Netherlands. He said that, con-
sidering the Council’s busy agenda, it is note-
worthy and speaks to the importance of these 
institutions and the importance of account-
ability to the Council’s work that the Council 
took the time to visit The Hague. 

Courts and Tribunals
Since our last report, there have been some 
ICC-related developments in the Coun-
cil. The Council saw the culmination of the 
recurring issue of Kenya’s request that the 
ICC proceedings against President Uhuru 
Kenyatta and Deputy President William Ruto 
be deferred from the jurisdiction of the Court. 
Council members held an interactive dialogue 
with Kenya on 23 May 2013 and with an AU 
high-level contact group regarding an AU 
request for a deferral on 31 October. Coun-
cil members discussed the issue again under 

“any other business” during consultations on 
11 November, and consultations on the mat-
ter were held on 12 November. A draft resolu-
tion to defer (S/2013/660) was finally put to a 
vote on 15 November by Morocco, Rwanda 
and Togo but was not adopted as only seven 
Council members voted in favour and the 
remaining eight abstained (S/PV.7060).

Regarding the DRC, Bosco Ntaganda, for 
whom there had been an ICC arrest warrant 
since 7 August 2006, surrendered volun-
tarily to the US embassy in Kigali, Rwanda, 
on 18 March 2013. On 22 March he was 
transferred to the custody of the ICC in The 
Hague. Ntaganda is facing charges of war 
crimes and crimes against humanity. On the 
day of his transfer, the Council issued a press 
statement welcoming Ntaganda’s surrender 
and expressing concern that another ICC 

indictee Sylvestre Mudacumura, commander 
of the Forces démocratiques de libération du 
Rwanda, was still at large (SC/10956). 

Elsewhere in the Great Lakes region, 
another ICC indictee, Dominic Ongwen, a 
Lord’s Resistance Army top commander, was 
taken into US custody in the Central African 
Republic (CAR) in January. On 20 January, 
Ongwen was transferred to stand trial before 
the ICC, where he will face charges of war 
crimes and crimes against humanity for his 
alleged part in attacks against civilians in 
Uganda in 2004. The Council issued a press 
statement on 20 January welcoming his trans-
fer to The Hague (SC/11744).

There have been several proposals to refer 
new cases to the ICC; none of them, however, 
have been carried out as of this writing:
• On Syria, a draft resolution referring the 

situation in Syria to the ICC, co-spon-
sored by 65 states (S/2014/348), was put 
to a vote on 22 May 2014. It received 13 
votes in favour, including from the three 
African Council members. The resolution 
failed, however, as it was vetoed by China 
and Russia.

• Regarding the Democratic People’s 
Republic of Korea (DPRK), an Arria-
formula meeting with Council members 
was held on 17 April 2014 to hear from a 
Human Rights Council-mandated com-
mission of inquiry, which had recom-
mended that the Council refer the situa-
tion to the ICC. On 22 December 2014, 
the Council held a meeting on the human 
rights situation in the DPRK, during 
which a majority of Council members 
said that the Council should consider the 
Commission of Inquiry’s recommenda-
tion to refer the situation in the DPRK to 
the ICC. However, no further action was 
taken in light of China’s known opposition 
to a referral. 

• During a 2 May 2014 briefing on the sit-
uation in South Sudan, several Council 
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UN DOCUMENTS ON THE RULE OF LAW Security Council Letters S/2015/202�����0DUFK�������WUDQVPLWWHG�WKH�,&&ŠV�3UH�7ULDO�&KDPEHU�ƃQGLQJ�RI�QRQ�FRPSOLDQFH��S/2014/953 
(29 December 2014) transmitted the ICC decision on the non-compliance of Libya to the Security Council. S/2014/808 (11 November 2014) was from Argentina communicating the 
withdrawal of Susana Ruiz Cerutti (Argentina) as a candidate for election as a judge of the ICJ. S/2014/373 (26 June 2014) was from the Secretary-General to the Council President 
containing the reissued version of the CAR CoI interim report. S/25801 (19 May 1993) was from the Permanent Mission of Yugoslavia to the UN addressed to the Secretary-General on 
the establishment of the ICTY. S/25540 (6 April 1993) was from the Permanent Representative of Brazil to the Secretary-General on the formation of the ad hoc Tribunals. Secretary 
General’s Reports S/2015/227 (29 April 2015) was on the situation in the CAR. S/2013/341�����-XQH�������ZDV�WKH�DQQXDO�UXOH�RI�ODZ�UHSRUW�RQ�PHDVXULQJ�WKH�HƂHFWLYHQHVV�RI�WKH�VXS-
SRUW�SURYLGHG�E\�WKH�81�IRU�WKH�SURPRWLRQ�RI�WKH�UXOH�RI�ODZ�LQ�FRQƄLFW�DQG�SRVW�FRQƄLFW�VLWXDWLRQV��S/2004/616�����$XJXVW�������ZDV�RQ�WKH�UXOH�RI�ODZ�DQG�WUDQVLWLRQDO�MXVWLFH�LQ�FRQƄLFW�
DQG�SRVW�FRQƄLFW�VRFLHWLHV��7KH�UHSRUW�LQFOXGHG�D�ZRUNLQJ�GHƃQLWLRQ�RI�WKH�UXOH�RI�ODZ�DQG�UHFRPPHQGDWLRQV�IRU�WKH�&RXQFLOŠV�IXWXUH�ZRUN��Other S/2014/928 (19 December 2014) was 
WKH�ƃQDO�UHSRUW�RI�WKH�&$5�&RPPLVVLRQ�RI�,QTXLU\��S/2014/348 (22 May 2014) was the French draft resolution referring Syria to the ICC, co-sponsored by 65 member states, which 
was vetoed by China and Russia. All other Council members voted in favour of the referral. S/2013/660 (15 November 2013) was a draft resolution on a deferral of the ICC proceedings 
against President Uhuru Kenyatta and his deputy.

OTHER DOCUMENTS Resolution RC/RES.6 (11 June 2014) was the Amendment to the Rome Statute of the International Criminal Court on the crime of aggression adopted by the 
Assembly of State Parties. PSC/AHG/COMM.1 (CDXI) (30 December 2013) was the AU communiqué establishing a CoI for South Sudan. 3URVHFXWRU�Y��7DGLÉ��$SSHDO�RQ�-XULVGLFWLRQ��1R��
IT941AR72 (Oct. 2, 1995) was the ICTY Appeals Chamber decision on its constitution and jurisdiction. Prosecutor v. Taylor, SCSL-2003-01-I (31 May 2004) was the SCSL decision on 
former Liberian President Charles Taylor’s motion for head of state immunity.

members raised the possibility of refer-
ring the situation there to the ICC (S/
PV.7168), though such action does not 
seem likely at the time of writing. 
Meanwhile, the ICC issued notices of non-

compliance against Libya and Sudan (related 
to Darfur), which were submitted to the Coun-
cil (S/2014/953 of 10 December 2014 and 
S/2015/202 of 9 March 2015, respectively). 

In the case of the situation in Darfur, the 
ICC prosecutor notified the Council on 12 
December 2014 that she was suspending her 
investigation into the situation in order to 
apply the limited resources of the Court else-
where. On 19 June, the US organised a closed 
Arria-formula meeting on the human rights 
situation in Darfur, to mark the 10th anni-
versary of the Commission of Inquiry (COI) 
report, which was submitted to the Council 
on 31 January 2005 (S/2005/60), in which it 
recommended that the Council refer the mat-
ter to the ICC. The three panellists—former 
COI member Hina Jilani, Abdelrahman Gas-
im of the Darfur Bar Association and Hawa 
Abdalla, an IDP camp leader and activist on 
women’s issue—noted that the human rights 
situation in Darfur remains grave and that 
accountability measures, including vis-à-vis 
the ICC, must be pursued. Chad, China, Rus-
sia and Venezuela did not attend the meeting. 

Detailed information and analysis of 
some of these issues is provided in the 
report’s case study on the Council’s relation-
ship with the ICC.

Election of ICJ Judges
On 6 November 2014, the Council and the 
General Assembly held simultaneous and 
independent votes in accordance with the UN 
Charter to fill four out of five vacancies on the 
ICJ (S/PV.7297). Those elected to nine-year 
terms beginning on 6 February 2015 were: 
Mohamed Bennouna (Morocco), James Rich-
ard Crawford (Australia), Joan E. Donoghue 

(US) and Kirill Gevorgian (Russia). 
After seven rounds of voting in the Gen-

eral Assembly and four rounds in the Secu-
rity Council, the fifth vacancy remained open. 
Patrick Lipton Robinson (Jamaica) consis-
tently garnered the absolute majority required 
in the General Assembly while the Council 
selected Susana Ruiz Cerutti (Argentina). 
The following day, several rounds of simul-
taneous voting failed to produce agreement 
to fill the remaining seat (S/PV.7298, 7299, 
7300, 7301, 7302, 7303 and 7304). On 11 
November, Cerutti withdrew (S/2014/808), 
and Robinson was elected on 17 November 
to fill the fifth seat (S/PV.7313).

Counter-Terrorism
Additional elements were added during this 
period to the legal framework of the Council’s 
counter-terrorism agenda. The Council held 
a summit meeting on 24 September 2014 
on the issue of foreign terrorist fighters that 
was chaired by US President Barack Obama. 
Resolution 2178, which was adopted unani-
mously at the meeting, included several inno-
vations in the Council’s counter-terrorism 
framework. It adopted a definition of foreign 
terrorist fighters as individuals who travel or 
attempt to travel to a state other than their 
states of residence or nationality “for the pur-
pose of the perpetration, planning, or prepa-
ration of, or participation in, terrorist acts, or 
the providing or receiving of terrorist train-
ing”. The resolution introduced an interna-
tional legal obligation that requires member 
states to establish criminal o!enses so that 
would-be terrorist fighters can be prosecuted 
for their intention to travel in order to partici-
pate in terrorist acts.

Policing
Australian Foreign Minister Julie Bishop pre-
sided over a meeting on 20 November 2014 
during which Under-Secretary-General for 

Peacekeeping Operations Hervé Ladsous 
and three police commissioners briefed on 
challenges faced by police components when 
implementing Council mandates on the 
ground (S/PV.7317). At the meeting, resolu-
tion 2185 was unanimously adopted, the first 
stand-alone resolution on UN policing. The 
resolution highlights the important role that 
UN police components can play in strength-
ening the rule of law in conflict and post-con-
flict situations, in various contexts.

Country Situations
Several rule of law-related developments in 
country-specific situations also unfolded in 
the Council over the last two years. 

Somalia 
On 24 October 2014, the Council adopted 
resolution 2182 on Somalia, which con-
tained an authorisation for interdiction of 
charcoal exports and arms imports violat-
ing the 751/1907 Somalia-Eritrea sanctions, 
including beyond Somalia’s coastal waters 
and by counter-piracy naval deployments 
of individual member states. Russia and Jor-
dan abstained during the vote. The resolu-
tion was an example of the Council’s author-
ity to impose binding legal obligations on 
States that take precedence over other treaties 
under Article 103 of the UN Charter: The 
resolution specifies that these legal authori-
sations only apply with respect to the situa-
tion in Somalia and shall not a!ect the rights 
or obligations or responsibilities of member 
states under international law, including any 
rights or obligations under the UN Conven-
tion for the Law of the Sea or customary law, 
particularly the general principle of exclusive 
jurisdiction of a Flag State over its vessels on 
the high seas.

Central African Republic
Regarding the Central African Republic 
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(CAR), the Council established in resolution 
2127 of 5 December 2013 an International 
Commission of Inquiry (CoI) to investigate 
reports of violations of international human-
itarian law, international human rights law 
and abuses of human rights in the CAR (an 
ICC investigation into the situation is also 
ongoing). The CoI did not get o! to a good 
start. The CoI’s preliminary report was circu-
lated to Council members on 28 May 2014. 
Council members raised concerns about the 
quality of the report and the lack of coor-
dination between the CoI and the O#ce of 
the High Commissioner for Human Rights 
(OHCHR) with respect to its publication. In 
response, the CoI requested that it be able 
to reissue the report to allow for updates on 
the situation on the ground and editing. The 
reissued preliminary report was released on 
26 June 2014 (S/2014/373). 

The Council received the CoI’s final 
report on 19 December 2014 (S/2014/928). 
On 20 January, Council members met for 
an informal interactive dialogue with two of 
the three commissioners, Fatimata M’Baye 
and Philip Alston, to discuss the report. The 
report concluded that government forces 
under former President François Bozizé, as 
well as the Séléka and anti-balaka groups, 
were involved in serious violations of inter-
national humanitarian law and gross abus-
es of human rights since January 2013. The 
Commission said that it could not establish 
genocidal intent by any party to the conflict 
but that this did not diminish the serious-
ness of crimes committed and documented 
in the report, nor should anyone assume that 
the risk of grave crimes, including genocide, 
had subsided. The CoI also concluded that a 
pattern of ethnic cleansing was executed by 
the anti-balaka in the areas in which Mus-
lims had been living, amounting to a crime 
against humanity.

One set of the CoI’s recommendations 
concerned its support for the establishment 
of a Special Criminal Court—a “hybrid” court 
with international elements within the CAR 
court system—to try perpetrators for crimes 
committed during the conflict. The CoI noted 

that the “proximity of the national courts to 
the populace, their ability to send a mean-
ingful message in relation to accountability 
and their potential for dealing with a much 
larger number of perpetrators, argues strong-
ly in favour of the international community 
making every e!ort to facilitate their primary 
role in upholding criminal accountability and 
providing remedies for victims”. The CoI in 
essence observed that the ongoing ICC inves-
tigation into the situation in the CAR can play 
a complementary role to such a special court 
but is insu#cient to uphold accountability in 
the context of the CAR conflict.

Another important development related 
to the CAR concerns the mandate of the 
Multidimensional Integrated Stabilization 
Mission in the CAR (MINUSCA). The 
mandate of the mission, contained in reso-
lution 2217 of 28 April 2015, authorises it 
to adopt urgent temporary measures “on an 
exceptional basis” and at the formal request 
of the CAR, to arrest and detain individuals 
in order to fight impunity and maintain law 
and order. (A memorandum of intent to this 
e!ect was signed between the CAR Minister 
of Justice Gabriel Ngbodou and Special Rep-
resentative of the Secretary-General to the 
CAR Babacar Gaye on 7 August 2014.) In 
accordance with the recommendation of the 
Secretary-General (S/2015/227), the resolu-
tion includes a specific provision mandating 
MINUSCA to assist the CAR in establish-
ing a national Special Criminal Court (SCC). 
The SCC was put into law by the National 
Transitional Council on 22 April to prosecute 
those responsible for war crimes and crimes 
against humanity in the CAR since 2003, and 
is to be composed of both local and interna-
tional judges and sta!.

South Sudan
In a communiqué (PSC/AHG/COMM.1 
(CDXI)) adopted at an AU Peace and Secu-
rity Council (PSC) summit in Banjul, The 
Gambia, on 30 December 2013, the first 
ever AU-authorised commission of inqui-
ry of this kind was established to “investi-
gate the human rights violations and other 

abuses committed during the armed conflict 
in South Sudan and make recommenda-
tions on the best ways and means to ensure 
accountability, reconciliation and healing 
among all Sudanese communities”. The 
Commission was mandated just two weeks 
after the civil war erupted in South Sudan on 
15 December 2013. The Council has been 
keen to support the commission, welcoming 
or recognising its work in several formal deci-
sions (e.g., S/RES/2155 of 27 May 2014). 

In resolution 2187 of 25 November 2014, 
the Council stated that it was “anticipating 
with interest its [the Commission’s] findings 
and recommendations”. There was discus-
sion among some UN Security Council mem-
bers of the possibility of receiving a briefing 
from Olusegun Obasanjo, the AU Commis-
sion of Inquiry’s chair, on the findings of the 
report in an interactive dialogue—an infor-
mal, closed-meeting format—in February 
after he first presented the report to the AU 
PSC. However, the publication of the report 
was delayed and consequently the Council 
encouraged “the public release of (the Com-
mission’s) final report as soon as possible” in 
resolution 2206 and again in the presidential 
statement adopted on 24 March 2015 (S/
PRST/2015/9). (Although, as of this writing, 
the report has yet to be publicly released.) 
It is interesting to note the contrast between 
the attention the Council has been giving this 
report to its lacklustre interest and follow-up 
in the findings of the CAR CoI set up by the 
Council itself. 

In addition, in resolution 2187, the Coun-
cil asked the Secretary-General to provide two 
written reports by 16 February and 30 April, 
“which could include the issues of account-
ability in South Sudan”. Accordingly, the 
UN O#ce of Legal A!airs (OLA), DPKO, 
OHCHR and the O#ce of the Special Advis-
er on the Prevention of Genocide collaborat-
ed in the preparation of a Secretary-General’s 
report detailing such options on accountabil-
ity. Council members met under “any other 
business” on 12 May, after receiving a private 
document from the Secretary-General out-
lining options for accountability. 



8 whatsinblue.org Security Council Report Cross-Cutting Report August 2015

2013-2014 Statistical Analysis on the Rule of Law

For statistical methodology, please see our pre-
vious Cross-Cutting Report on the Rule of Law 
of October 2011 and Rule of Law: The Security 
Council and Accountability of January 2013.

Resolutions
With some exceptions, our previous analysis 
showed a gradual increase in the integration 
of rule of law elements in relevant Council 
resolutions, from about 69 percent in 2003 
to 93 percent in 2012. The trend did not 
continue in 2011, when only 66 percent of 
relevant resolutions contained rule of law ele-
ments and in 2013, when only 70 percent of 
relevant resolutions contained rule of law ele-
ments. However, in 2014, all of the relevant 
resolutions integrated rule of law elements. 
Despite the interruptions recorded in 2011 
and 2013, it would seem that the integration 
of rule of law elements into Council resolu-
tions has increased and become consistent 
where reasonably relevant. 

Regarding the specific language used, 
2013 and 2014 show an increase of the use 
of the term ‘rule of law’ in resolutions. After 
42 percent in resolutions in 2011 and 44 per-
cent in 2012, it was used in 53 percent of 
relevant resolutions in 2013 and 60 percent 
in 2014, continuing an overall increase in the 
use of the term since 2003 (22 percent), when 
the rule of law was first added as a thematic 
issue to the Council’s agenda. References to 
human rights in relevant resolutions slightly 

declined in 2013: from 74 percent in 2012 
(to 62 percent in 2013. Notably, however, all 
relevant resolutions adopted in 2014 (num-
bering 43) contained human rights language. 

Presidential Statements
In presidential statements, the inclusion of 
rule of law language showed a slightly di!er-
ent pattern. Relevant presidential statements 
in 2009 and 2010 presented a high integra-
tion of rule of law elements, with 80 percent 
and 85 percent respectively containing such 
language. This trend did not continue in 2011, 
with roughly 52 percent, while 2012 showed 
a “bounce back” of rule of law elements 
to 86 percent. This trend continued with a 
remarkable 100 percent in 2013 (21 out of 
21 relevant presidential statements) integrat-
ing rule of law elements, and 94 percent (17 
out of 18) in 2014. With respect to specific 
references to human rights, 50 percent of the 
relevant presidential statements in 2012 have 
included such references, considerably higher 
than the 38 percent registered in 2011. This 
upwards trend continued with 100 percent in 
2013 and 89 percent in 2014. With respect to 
the phrase the “rule of law”, both 2013 and 
2014 showed a similar pattern to that of 2012 
when the number stood at 46 percent, while 
in 2013 52 percent of presidential statements 
contained the phrase and 44 percent in 2014. 

Secretary-General’s Reports
The inclusion of rule of law elements in the 
Secretary-General’s reports since 2003 con-
tinues to be high. Since 2005, more than 90 
percent of these reports have included refer-
ences to rule of law issues each year, with a 
slight dip in 2008 (to about 88 percent). This 
continued to be the case in 2013, when rule 
of law elements were included in 94 percent 
of the reports, and even more so in 2014 with 
almost 97 percent inclusion of rule of law ele-
ments. Our last report noted that since 2006 
all relevant thematic reports, with no excep-
tion, have addressed rule of law issues. This 
continued to be the case throughout 2014. 

The patterns have been di!erent with 
respect to recommendations and observa-
tions sections included in the Secretary-Gen-
eral’s reports, both thematic and country-spe-
cific. With the exception of 2007 (58 percent) 
and 2010 (62 percent), less than 40 percent 
of the Secretary-General’s reports since 2003 
have included rule of law related recommen-
dations and observations. In 2012, only 37 
percent of the reports included rule of law 
elements among their recommendations and 
observations, and in 2011 even fewer, with 
only 15 percent, the lowest recorded period 
since 2003. In contrast, in 2013 this trend 
changed as 83 percent of the reports includ-
ed rule of law related recommendations and 
observations, and 86 percent in 2014.

The Security Council and the Legal Basis for International Criminal 
Courts and Tribunals 

Modern international law has developed 
in parallel to the rise of the nation state. 
As such, states were traditionally the main 
subjects of international law, i.e. those pos-
sessing rights and obligations under the law. 
International law was concerned with indi-
vidual rights and obligations only insomuch 
as they derived from the rights of their state 
of nationality. Though international law is 
still, arguably, primarily concerned with 
state relations, today the rights of individu-
als (and to a certain extent their obligations) 
are recognised in various contexts. Three 
closely interrelated and at times overlapping 

subsets of international law are particularly 
focused on the protection of the individual: 
international humanitarian law, international 
human rights law and international criminal 
law (for a short explanation of these bodies 
of law and their development, see our 2013 
Cross-Cutting Report on the Rule of Law, 
focusing on accountability). 

At the institutional level, the first modern 
international judicial institution envisaged 
to try perpetrators for their conduct during 
armed conflict was contemplated in the wake 
of World War I, when the Treaty of Versailles 
included provisions for the establishment of 

an Allied Military Tribunal to try Kaiser Wil-
helm II of Germany for a “supreme o!ence 
against international morality and the sanctity 
of treaties”, and other individuals for violations 
of the laws of war (what today is more com-
monly referred to as international humanitar-
ian law). Yet the Kaiser was never tried, and 
little materialised from the few trials held in 
German courts under Allied Powers’ pressure, 
rather than by the Allied Powers themselves. 

The scale and horrific nature of the 
acts committed during World War II saw a 
renewed interest in international justice 
and significant resolve to uphold individual 
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accountability for international crimes. At the 
end of the war, the Allied forces established 
the International Military Tribunal (IMT) to 
try Third Reich leaders in Nuremberg and 
then the International Military Tribunal for 
the Far East in Tokyo to try Japanese lead-
ers. From November 1945 to October 1946, 
24 Nazi defendants were tried for war crimes, 
crimes against humanity related to the war 
and for crimes against the peace (today 
known as the crime of aggression). The Allied 
forces in control of Germany also tried lower-
ranked Third Reich o#cials in military courts 
established in Germany, and trials of Nazi 
war criminals were conducted under domes-
tic law in various European countries. 

The rationale for individual accountabil-
ity was eloquently stated by the Nuremberg 
Tribunal:

“Individuals have international duties 
which transcend the national obligations of 
obedience imposed by the individual State 

… crimes against international law are 
committed by men, not by abstract entities, 
and only by punishing individuals who 
commit such crimes can the provisions of 
international law be enforced”.

The significance of this rationale as stated 
by the Nuremberg Tribunal is not only its 
appreciation of the importance of justice and 
accountability, but also that such concepts 
must be enforced by the international com-
munity, thus justifying the establishment of 
the Tribunal itself. 

The Cold War period saw continued nor-
mative developments of international human-
itarian law and international human rights 
law, yet no development of international bod-
ies to enforce international crimes. 

A significant institutional breakthrough 
occurred following the Cold War, when the 
lifting of the Iron Curtain allowed for cer-
tain convergences between East and West, 
including among the permanent members 
of the Security Council. As the magnitude 
and nature of the atrocities in the war in 
the Balkans were becoming more apparent 
in the early 1990s, the Council established 
the International Criminal Tribunal for the 
former Yugoslavia (ICTY) on 25 May 1993, 
seated in The Hague. Adopted unanimous-
ly under Chapter VII, resolution 827 estab-
lished the ICTY as a subsidiary body of the 

Council, set out its statute and obliged all 
states to cooperate with it. 

Though unmentioned in the resolution 
itself, the basis for this measure was the 
Council’s authority to establish subsidiary 
bodies under Articles 29 and 41 of the UN 
Charter. Under Article 41 the Council “may 
decide what measures not involving the use 
of armed force are to be employed to give 
e!ect to its decisions, and it may call upon 
the Members of the United Nations to apply 
such measures. These may include complete 
or partial interruption of economic relations 
and of rail, sea, air, postal, telegraphic, radio, 
and other means of communication, and the 
severance of diplomatic relations”.

The jurisdiction of the Tribunal extend-
ed to war crimes, crimes against human-
ity and genocide. Its Statute contained also 
a “supremacy clause”, allowing the ICTY 
to order states to defer to it any criminal 
proceedings taking place in their domestic 
jurisdiction.

Following the genocide in Rwanda, the 
Council adopted resolution 955 (1994) on 
8 November 1994, establishing the Interna-
tional Criminal Tribunal for Rwanda (ICTR). 
The ICTR was given jurisdiction over crimes 
against humanity, genocide and war crimes 
applicable to a non-international armed 
conflict, and states were obliged to cooperate 
with it under terms similar to those relating 
to the ICTY. 

The approach taken by the internation-
al community in the former Yugoslavia and 
Rwanda was not without its critics, even 
within the Council. While voting in favour 
of resolution 827, China stated in its expla-
nation of vote that its vote “should not be 
construed as our endorsement of the legal 
approach involved” and expressed the need 

“to avoid setting any precedent for abusing 
Chapter VII of the Charter”. China added 
that to adopt by a Security Council resolu-
tion the statute of the International Tribu-
nal, giving the Tribunal both preferential 
and exclusive jurisdiction, does not comply 
with the principle of state judicial sovereign-
ty. Therefore, it took the position that “an 
international tribunal should be established 
by concluding a treaty so as to provide a solid 
legal foundation for it and ensure its e!ective 
functioning” (S/PV.3217).

In a letter sent to the Secretary-General 
on 6 April 1993 and circulated to the General 

Assembly and the Security Council, Brazil 
took the position that “the role of the Secu-
rity Council regarding the establishment and 
functioning of the tribunal should remain 
within the limits of the very considerable pow-
ers expressly entrusted to it by the Members 
of the United Nations in accordance with 
the Charter. The Government of Brazil is 
not convinced that the competence to estab-
lish and/or exercise a criminal jurisdiction is 
among the constitutional powers of the Secu-
rity Council” (S/25540). To that end, while 
Brazil voted in favour of the resolution, in its 
explanation of vote it expressed its agreement 
with China that the ICTY should have been 
established by an international treaty with the 
states involved.

The Federal Republic of Yugoslavia (FRY) 
also questioned the legality of the ICTY: “In 
view of the fact that, under the Charter of the 
United Nations, the Security Council has no 
mandate to set up such a tribunal or to adopt 
its statute, it is quite legitimate to question 
the legal basis for the establishment of the 
ad hoc tribunal” (Yugoslavia’s letter to the 
Secretary-General of 21 May 1993, S/25801).

In light of these positions expressed by 
the FRY and other member states, it is not 
surprising that in the first case before the 
Tribunal, the Prosecutor v. Du$ko Tadi% 
(Prosecutor v. Tadic, Appeal on Jurisdiction, 
No. IT941AR72, Oct. 2, 1995), the defen-
dant challenged the legality of the Council’s 
decision to establish the Tribunal. Tadic, a 
Bosnian Serb, was accused of committing 
atrocities on the territory of Bosnia and Her-
zegovina in 1992 against Bosnian Muslims. 
Among other claims, Tadic argued that: 
• to be duly established by law, the ICTY 

should have been created by treaty, by the 
consensual act of nations or by amend-
ment of the UN Charter, not by a resolu-
tion of the Security Council;

• before the creation of the International 
Tribunal in 1993 it was never envisaged 
that such an ad hoc criminal tribunal 
might be set up;

• the General Assembly, whose participa-
tion would at least have guaranteed full 
representation of the international com-
munity, was not involved in its creation;

• it was never intended by the Charter that 
the Security Council should, under Chap-
ter VII, establish a judicial body, let alone 
a criminal tribunal;
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• the Security Council can impose obliga-

tions on States but it cannot create crimi-
nal liability on the part of individuals, even 
through the Tribunal;

• no political organ such as the Security 
Council is capable of establishing an inde-
pendent and impartial tribunal; and 

• to give the International Tribunal primacy 
over national courts is, in any event and in 
itself, inherently wrong.
In a legal opinion filed before the Tri-

bunal, the US defended the actions of the 
Council. It pointed out the fact that over 
the years the Council had resorted to a wide 
variety of actions under Chapter VII that 
are not specifically enumerated in the illus-
trative list in Article 41, including creating 

“no-fly zones”, the creation of “safe areas” 
and humanitarian corridors, the granting of 
compensation to the victims of armed attack, 
the delimitation of disputed borders and the 
prohibition on the acquisition or possession 
of weapons of mass destruction by a particu-
lar State. It further noted that under Article 
29, the Council has created a wide variety of 
bodies, including observer teams and peace-
keeping forces, investigation commissions, 
commissions charged with demarcation of 
boundaries and even the quasi-judicial UN 
Compensation Commission.

The Appeals Chamber rejected Tadic’s 
claims against the legality of the resolution 
creating it. The basis of its findings were that 
the Council enjoys very wide discretion in 
making a determination that there exists a 
threat to the peace, a breach of the peace or 
an act of aggression under Article 39 of the 
Charter and in deciding the appropriate mea-
sure to take to address such threats.

The Tribunal found that “it is evident that 
the measures set out in Article 41 are mere-
ly illustrative examples which obviously do 
not exclude other measures. All the Article 
requires is that they do not involve ‘the use of 
force’. It is a negative definition”. 

The Tribunal also found that the fact 
that the Council is itself a political organ 
does not mean that it cannot resort “to the 
establishment of a judicial organ in the form 
of an international criminal tribunal as an 
instrument for the exercise of its own prin-
cipal function of maintenance of peace and 
security, i.e. as a measure contributing to 
the restoration and maintenance of peace in 
the former Yugoslavia”. Thus, the creation of 

the Tribunals was not an issue of delegation 
of judicial powers which the Council does 
not possess, but rather, an exercise of the 
Council’s authority to do what is necessary 
to maintain peace and security. At the same 
time, the Tribunals—like some of the other 
Council subsidiary bodies, such as sanctions 
committees—were delegated the power to 
make binding decisions on member states, 
as the latter were obliged by the Council to 
cooperate with the Tribunals. 

As for the primacy of the Tribunal over 
national courts, the Tribunal concluded that 
the interest of trying perpetrators for interna-
tional crimes outweighs considerations of sov-
ereignty, including trials by domestic courts. 

The trials conducted by the Allies in the 
1940s were criticised for applying legal stan-
dards that were unclear at the time. The 
establishment in the 1990s of the two ad hoc 
Tribunals by the Council still raised concerns 
over the clarity of the applicable legal norms 
under customary international law, since the 
extent of criminality of various violations of 
international humanitarian law and interna-
tional human rights law was not completely 
coherent at the time, nor was their applica-
bility to non-international armed conflicts. 
In fact, many Council members still found 
it necessary to explain their own views as to 
the meaning and legal parameters of crimes 
contained in the ICTY statute in their expla-
nation of vote (e.g., US, France, Russia, Bra-
zil in S/PV.3217). 

Some dubbed the Nuremberg and Tokyo 
Tribunals as “victors’ justice”, as only the 
nationals of the Axis states were put on tri-
al by the Allies. Some Council members 
explained that the new ad hoc Tribunals were 
a di!erent “animal”. France was of the view 

“[T]oday, through the Security Council, it is 
the international community that is establish-
ing the International Tribunal for Yugoslavia”, 
and the US said: “[T]his will be no victors’ 
tribunal. The only victor that will prevail in 
this endeavour is the truth.” (S/PV.3175). 
Russia, in a later meeting, said that “it is of 
particular importance that for the first time 
in history, it is not the victors who are judging 
the vanquished, but the entire international 
community” (S/PV.3217). 

Brazil was of a di!erent view: “If the tri-
bunal were to be established as a subsidiary 
organ of the Security Council or as an organ 
otherwise subordinated to the Council, its 

independence and impartiality could be 
questioned” (S/25540). The FRY noted that 

“[W]ar crimes are not committed in the ter-
ritory of one State alone and are not subject 
to the statute of limitations, so that the selec-
tive approach to the former Yugoslavia is all 
the more di#cult to understand … Yugosla-
via has its doubts about the impartiality of 
the ad hoc tribunal … numerous initiators 
and advocates of the idea of its establishment 
have openly stated that this was going to be 
a tribunal for Serbs”. Yugoslavia pointed to 
many other crimes and atrocities occurring 
in the world that were left untouched by the 
Council and the international community at 
large (S/25801).

In the Tadi% case, the accused argued that 
“the Security Council had been inconsistent 
in creating this Tribunal while not taking 
a similar step in the case of other areas of 
conflict in which violations of international 
humanitarian law may have occurred”. The 
US, in its legal opinion, noted that “the 
Council’s failure to take similar action with 
respect to conflicts of past decades in Korea, 
Vietnam, Algeria, Cambodia and the Belgian 
Congo” does not limit its options to respond 
to the current conflict. It added: 

“As a matter of law, there is no require-
ment under Chapter VII that the Coun-
cil take similar action in dealing with all 
comparable threats to the peace, nor a pro-
hibition on Council action if it has failed 
to take such action in similar previous 
cases. The Council has the discretion, as it 
must in cases involving such great conse-
quences, to judge in each particular case 
whether action is prudent and appropriate, 
based on its own evaluation of all relevant 
considerations”.

The Tribunal indeed took the view that it 
was acting on behalf of the international com-
munity as a whole. It further emphasised that 
the tribunal was established as an indepen-
dent body in such a way as to provide a fair 
trial in accordance with international human 
rights and due process rights. 

Despite this contested legal birth for the 
Tribunals, nowadays the legality of the Coun-
cil’s establishing criminal tribunals is not con-
sidered a controversial issue. The majority of 
member states accepted the legality of the 
Tribunals, including through the General 
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Assembly, which is directly in charge of the 
Tribunals’ funding through the UN’s bud-
get. However, the political and legal discom-
forts of some regarding the ad hoc Tribunals’ 
establishment invigorated the idea of setting 
up a permanent, standing criminal court 
independent of Council politics and, for 
some, on more solid legal grounds. Such a 
court could also ensure that the P5 would be 
subject to the scrutiny of the court along with 
all other states. 

Taking into account these controversies, 
the adoption of the Rome Statute on 17 July 
1998, establishing the International Criminal 
Court, attempted to address the issue of clar-
ity of applicable law and impartiality. First, it 
was a permanent court. Second, it was open 
to all states through ratification of the Rome 
Statute. Third, the ICC was given jurisdiction 
over the crimes of genocide, war crimes and 
crimes against humanity while elaborating 
on the specifics of each category of o!enc-
es. (Under contemporary international law, 
these crimes are all undisputedly recognised 
as international crimes, even by non-signato-
ries to the ICC.) Unlike the ad hoc Tribunals 
established by the Council, the Rome Statute 
introduced the concept of “complementar-
ity”, with the ICC exercising its jurisdiction 
when a national court is “unwilling or unable” 
to prosecute a case by itself. 

The Court was also given jurisdiction 
over the crime of aggression, but unlike the 
other crimes enumerated in the Rome Stat-
ute, the definition of the crime of aggression 
was left to be decided at a later date. After 
years of preparatory work, the Assembly of 
State Parties to the Rome Statute adopted 
Resolution RC/Res.6 in June 2010, defin-
ing the crime of aggression for the purposes 
of the Statute and inviting ratifications of 
this amendment of the Statute. Perhaps the 
most contentious and politically sensitive 
issue in the negotiations was the Council’s 
role with respect to the crime of aggression. 
This should not have come as a surprise, 
since determining that an act of aggres-
sion was committed is at the core of the 
Council’s functions—such a determination 
is envisioned by Article 39 and can lead to 
enforcement action under Chapter VII. The 
P5 argued that the determination of an act 
of aggression was the exclusive competence 
of the Council. Jurisdiction over this crime 
should therefore be dependent on a prior 

determination by the Council. Other states 
argued that this solution would create an 
inequity between the P5 and other parties 
and allow the P5 to politically control and 
interfere with the judicial process. 

A compromise solution gave the Council an 
elevated yet purely procedural role with respect 
to the crime, while maintaining the indepen-
dence of the prosecutor and the Court: it was 
agreed that the Court may exercise jurisdiction 
over the crime without a Council referral, and 
that, vice versa, a prior determination of the 
Council that an act of aggression has occurred 
should not prejudice the findings of the Court, 
even in the case of a Council referral. One final 
concession to convince the permanent mem-
bers (P5) to agree to the compromise was that 
only in the case of a Council referral could the 
Court exercise its jurisdiction for aggression 
over states that have not accepted the amend-
ment defining the crime of aggression. The 
amendment will enter into force when seven-
eighths of the parties to the statute have ratified 
it, but no earlier than 2017.

One of the more di#cult issues during 
the negotiations over the Statute was the 
role the Council should play in establishing 
jurisdiction and the relationship between the 
two bodies. For some, a key element of the 
Court’s purpose was to obviate the need for 
the Council to establish ad hoc institutions. 
Rather, the Council would be able to refer 
situations to the Court. At the same time, the 
Court would need to be able to maintain its 
independence from the highly political and 
influential Council so as to remain impartial. 

For some countries, the issue of Coun-
cil interaction with the Court related to the 
wider discussion of Council reform and dis-
content regarding the existence of permanent 
members with veto powers. For these states, 
the Council in its current state should play no 
role with respect to the ICC. Eventually the 
Rome Statute gave the Council a unique and 
important role with respect to its jurisdiction 
to try crimes, as it can, acting under Chapter 
VII of the Charter, refer certain situations to 
the jurisdiction of the Court or temporarily 
defer them (as will be explained in the ICC 
case study). However, not all states agreed to 
sign and ratify the Statute, including three 
of the P5—China, Russia and the US. India 
refrained from joining the Court, stating that 
this is due to the role given to the Security 
Council in its Statute. 

Unlike national jurisdictions, the ICC 
Statute (as was also the case with the ad hoc 
Tribunals) does not a!ord any immunity to 
incumbent heads of state and other high-
ranking o#cials. Under customary inter-
national law, it is recognised that there is a 
category of high-ranking o#cials who enjoy 
complete immunity from criminal proce-
dures in other states—including international 
crimes—for the duration of their terms. Such 
o#cials include incumbent heads of state or 
government and foreign ministers and may 
include other high-ranking o#cials as well. 
Thus, as the International Court of Justice 
has pointed out in the Congo v. Belgium case 
in its 14 February 2002 judgment, these high-
ranking o#cials can only be tried for inter-
national crimes after their terms have ended 
or by an international tribunal not bound by 
such immunities. This was highly relevant to 
the indictment of incumbent Sudanese presi-
dent, Omar al-Bashir, by the ICC, which will 
also be discussed below.

The Council has not established any ad 
hoc tribunals since the ICC’s establishment 
and has referred two situations to the Court. 
Yet it has also played a role in establishing 
two other judicial institutions. On 14 August 
2000, the Council adopted resolution 1315, 
requesting the Secretary-General to negotiate 
an agreement with Sierra Leone “to create an 
independent special court consistent with this 
resolution” to address crimes committed dur-
ing the civil war in that country. The Council 
was also very much involved in the process of 
drafting the statute of the Court and its fund-
ing. The Secretary-General then reached an 
agreement with Sierra Leone on the establish-
ment of the Special Court for Sierra Leone 
(SCSL), composed of both international and 
local judges and o#cials, to try perpetra-
tors for crimes under international law and 
domestic law. (The SCSL is one of several 
quasi-international courts and tribunals that 
have been established to address individual 
accountability for atrocities committed, all 
with a varying degree of international and 
national components. Examples include the 
Special Tribunal for Lebanon [STL], the spe-
cial panels in East Timor/Timor-Leste and 
the Khmer Rouge Tribunal [o#cially known 
as the Extraordinary Chambers in the Courts 
of Cambodia]. These are widely referred to as 
mixed or “hybrid” tribunals and have had a 
varying degree of success.)
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UN DOCUMENTS ON TRIBUNALS Security Council Resolutions S/RES/2194 (18 December 2014) extended two ICTR judges’ terms until 31 July 2015 and four judges’ terms until 
31 December 2015 and reappointing the ICTR Prosecutor Hassan Bubacar Jallow until 31 December 2015. S/RES/2193 (18 December 2014) extended 16 ICTY judges’ terms until 31 
December 2015, with Russia abstaining. S/RES/2081 (17 December 2012) extended the terms of 13 permanent judges of the ICTY until 31 December 2013 and the terms of eight ad litem 
MXGJHV�IRU�GLƂHUHQW�SHULRGV�RI�WLPH��S/RES/2013 (14 October 2011) allowed an ICTR ad litem judge to engage in another occupation part-time, on an exceptional basis. S/RES/1995 (6 
July 2011) said that an ad litem judge may be elected president of the ICTR and authorised Judge Dennis Byron to serve as part-time judge from 1 September. S/RES/1966 (22 December 
2010) established the residual mechanism. S/RES/1955 and S/RES/1954 (14 December 2010) authorised certain judges of the Tribunals to complete the cases on which they are work-
LQJ�DIWHU�WKH�H[SLU\�RI�WKHLU�WHUPV�RI�RƅFH�DQG�UHLWHUDWHG�WKH�&RXQFLOŠV�FDOO�IRU�WKH�6HFUHWDULDW�DQG�RWKHU�UHOHYDQW�81�ERGLHV�WR�DGGUHVV�WKH�VWDƅQJ�VLWXDWLRQ��S/RES/1932 (29 June 2010) 
H[WHQGHG�WKH�PDQGDWHV�RI�WKH�,&75�MXGJHV��DPHQGHG�WKH�,&75�VWDWXWH�DQG�FDOOHG�RQ�WKH�6HFUHWDULDW�DQG�RWKHU�UHOHYDQW�81�ERGLHV�WR�DGGUHVV�WKH�VWDƅQJ�VLWXDWLRQ��S/RES/1915 (18 March 
2010) extended the authorisation for the ICTY to exceed the maximum number of ad litem judges allowed by its statute until 30 June 2010. S/RES/1900 (16 December 2009) authorised 
the ICTY to temporarily exceed the maximum number of ad litem judges allowed by its statute. S/RES/1878 (7 July 2010) extended the terms of ICTR permanent and ad litem judges until 
���'HFHPEHU������DQG�GHFLGHG�WR�UHYLHZ�E\����'HFHPEHU������WKH�WHUPV�RI�RƅFH�RI�SHUPDQHQW�MXGJHV�ZKR�DUH�PHPEHUV�RI�WKH�DSSHDOV�FKDPEHU���
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As a body with both international and 
national components, a key issue that faced 
the SCSL early in its existence was the ques-
tion of immunity of heads of state, after Libe-
rian President Charles Taylor was indicted 
(Prosecutor v. Taylor, SCSL-2003-01-I, 31 
May 2004). The attorney for Taylor filed a 
motion before the SCSL to quash the indict-
ment on the basis that at the time it was 
issued, Taylor was an incumbent head of state 
who enjoyed personal immunity under inter-
national law. The Court rejected the motion, 
finding that it was established by an interna-
tional treaty and is an international tribunal. 
It is also not part of the Sierra Leone judicial 
system. Thus, the immunity for high-ranking 

o#cials that would apply in a domestic court 
does not apply before an international court 
such as the SCSL. 

The Council brought into existence the 
Special Tribunal for Lebanon, established to 
prosecute the perpetrators of the assassina-
tion of then-Lebanese Prime Minster Rafiq 
Hariri and other crimes. As will be further 
elaborated in the case study, the Secretary-
General signed an agreement with Lebanon 
at the request of the government on 23 Janu-
ary 2007 to establish the Court. Internal poli-
tics kept the agreement from being ratified by 
parliament, and subsequently a majority of 
the parliament members requested the Secu-
rity Council to form the STL by a Council 

resolution. Despite protest from other Leb-
anese o#cials, including the president, the 
Council adopted resolution 1757 on 30 May 
2007, bringing into force the agreement to 
establish the STL and circumventing the rati-
fication process.

Thus, between the establishment of the ad 
hoc Tribunals, requesting the Secretary-Gen-
eral to establish a court by agreement with the 
host state, and establishing the STL by giving 
legal force to an unratified treaty, the Council 
has demonstrated legal flexibility and creativ-
ity in establishing institutional frameworks to 
uphold individual accountability. 

Case Studies

International Criminal Tribunals 
The Council created the International 
Criminal Tribunal for the former Yugoslavia 
(ICTY) in 1993 and the International Crimi-
nal Tribunal for Rwanda (ICTR) in 1994. In 
the years immediately following the ethnic 
cleansing and genocide in the former Yugo-
slavia and Rwanda respectively, the ICTY 
and ICTR struggled to achieve their goals 
and were hampered by poor member state 
cooperation with an institutional model that 
relied on states to arrest accused criminals. 
However, with time, both Tribunals were able 
to successfully bring to justice some of the key 
high-ranking perpetrators of the crimes com-
mitted in both conflicts. 

As the challenges inherent in tribunals 
became better understood by the pioneer-
ing subsidiary institutions and by the Coun-
cil—and, as it became clear that the Tribunals 
would not fulfil their mandates in the near-
term—the Council made several institutional 
adjustments and adopted completion strate-
gies for the Tribunals that focused on finish-
ing the Tribunals’ work as quickly as possible. 

The institutional adjustments were not major 
and consisted of slight alterations to the pro-
cedures, structures and personnel of the Tri-
bunals that would allow them to continue 
functioning until their operations came to a 
close. The emphasis on speedy completion—
with a continued disregard for member state 
non-cooperation, inadequate funding and 
at times a perceived indi!erence towards 
accountability—was manifested both in the 
o#cial completion strategy of the Tribunals 
and in frequent expressions of concern from 
Council members over the length of time the 
Tribunals were taking to complete their work 
and the accompanying financial burdens. 
Political grievances regarding the jurispru-
dence of the Tribunals have also been a factor. 

Eventually, the Council was forced to 
address one of the central challenges of the 
tribunal model—the di#culty of closing 
down a temporary institution—by establish-
ing the Residual Mechanisms to complete 
the Tribunals’ outstanding work and preserve 
their archives.

The Establishment of the International 
Criminal Tribunal for the former Yugoslavia
Following the collapse of the former Yugoslavia, 
the Council initially struggled to obtain infor-
mation about events on the ground, and then 
to generate the political will to intervene after it 
became clear that mass atrocities were occur-
ring. Faced with the reality of ethnic cleansing, 
the Council adopted resolutions 752 and 764 
on 15 May and 13 July 1992 respectively, urg-
ing compliance with international humanitar-
ian law, to no avail. Resolution 771 adopted on 
13 August explicitly named and condemned 
“ethnic cleansing” and threatened further 
action under Chapter VII if the Council’s 
calls for respect for international humanitar-
ian law went unheeded. The Council set up 

“safe areas” under resolutions 819 and 824 on 
16 April and 6 May 1993 but did not provide 
enough military capacity and backing to the 
UN Protection Force (UNPROFOR, estab-
lished in resolution 743 of 21 February 1992) 
for it to be able to enforce and protect them, 
eventually allowing the massacres at Srebreni-
ca and other “safe” areas of the region.
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UN DOCUMENTS ON TRIBUNALS Security Council Resolutions (continued) S/RES/1534 (26 March 2004) called on the ICTY and ICTR to review their respective case loads and 
requested both Tribunals to provide the Council with a progress assessment of their completion strategies every six months. S/RES/1503 (28 August 2003) called on the ICTY and ICTR 
WR�FRPSOHWH�DOO�WULDO�DFWLYLWLHV�LQ�WKH�ƃUVW�LQVWDQFH�E\�WKH�HQG�RI������DQG�WR�FRPSOHWH�DOO�ZRUN�LQ������ S/RES/1431 (14 August 2002) established a pool of ad litem judges for the ICTR. 
S/RES/1329 (5 December 2000) established a pool of ad litem judges for the ICTY and allowed ad litem judges to run and vote in elections for the presidency of the Tribunal. S/RES/1165 
(30 April 1998) established a third trial chamber for the ICTY. S/RES/1031 (15 December 1995) was on the implementation of the Peace Agreement for Bosnia and Herzegovina and trans-
fer of authority from UN Protection Force to the multinational implementation force (IFOR). S/RES/977 (22 February 1995) decided that the ICTR should be located in Arusha, Tanzania.  
S/RES/955 (8 November 1994) established the International Criminal Tribunal for Rwanda. S/RES/935 (1 July 1884) requested the Secretary-General to establish a commission of experts 
to obtain information regarding grave violations of international law in Rwanda. S/RES/925 (8 June 1994) expressed outrage at crimes being committed in Rwanda. S/RES/918 (17 May 
1994) referenced individual accountability for crimes committed in Rwanda. S/RES/912 (21 April 1994) scaled down UNAMIR.  S/RES/827 (25 May 1993) established the International 
Criminal Tribunal for the former Yugoslavia. S/RSE/824 and S/RES/819 (16 April 1993) established “safe areas” in Bosnia and Herzegovina. S/RES/780 (6 October 1992) called on the 
Secretary-General to establish an impartial Commission of Experts to provide conclusions about accounts of gross human rights violations in the former Yugoslavia. S/RES/764 (13 
July 1992) called for adherence to international humanitarian law in the former Yugoslavia. S/RES/752 (15 May 1992) called for adherence to international humanitarian law in the former 
Yugoslavia. S/RES/743 (21 February 1992) established UNPROFOR.

Amidst the ongoing conflict in the Bal-
kans, the Council unanimously established 
the ICTY in resolution 827 on 25 May 1993. 
This step was preceded by establishing a 
Commission of Experts through resolution 
780 on 6 October 1992, which recommended 
the creation of an ad hoc criminal tribunal in 
its first interim report (S/25274) issued on 
9 February 1993. Lacking the political will 
to e!ectively prevent ongoing breaches of 
international humanitarian law, the Council, 
on the initiative of the US, resolved to hold 
accountable those who committed them. In 
many ways, the establishment of the ICTY 
was a substitute, if an awkward one, for 
more e!ective preventive measures that were 
not taken at the time. Even in hindsight, it 
is hard to find signs that the establishment 
of the ICTY influenced the actors commit-
ting atrocities during the war in the Balkans, 
which only ended two and a half years later. 
In that sense, even though figures like Serbian 
President Slobodan Milo$evi% were eventual-
ly apprehended and transferred to the ICTY 
years later, it ultimately failed in deterring 
leaders and other individuals from perpe-
trating further crimes during the conflict. It 
was only after the Dayton Accords two years 
later that the conflict ended and the focus 
shifted to achieving justice for the victims in 
the former Yugoslavia and rebuilding Bosnia 
and Herzegovina in particular.

The statute of the ICTY, annexed to the 
Chapter VII resolution, gave the ICTY juris-
diction over war crimes, genocide and crimes 
against humanity committed in the territory 
of the former Yugoslavia since 1 January 1991. 
One forceful feature of the statute formulated 
by the Council was the primacy of the tri-
bunal over national courts with concurrent 
jurisdiction over these crimes. In contrast to 
the principle of complementarity later on 
in the Rome Statute of the ICC, primacy 
allowed the ICTY to formally request nation-
al courts to defer to its competence. More-
over, resolution 827 decided that “all States 

shall cooperate fully with the International 
Tribunal and its organs”. The resolution also 
obligated states to amend their domestic laws 
as necessary in order to be able to cooperate 
with the Tribunal, including the obligation 
in the resolution to comply with requests for 
assistance from the ICTY. This feature was 
subsequently incorporated into the ICTR 
Statute.

The Establishment of the International 
Criminal Tribunal for Rwanda
As the Council tried to manage the conflict in 
the former Yugoslavia, a new acute crisis arose 
in Rwanda. After Rwandan President Juvenal 
Habyarimana, a member of the Hutu ethnic 
group, was killed when his airplane was shot 
down on 6 April 1994, the Hutu-led govern-
ment unleashed a brutal backlash on mem-
bers of the Tutsi ethnic group and moderate 
Hutus. In a devastating three month period, 
800,000 were killed before the rebel Rwan-
dan Patriotic Front (RPF) took Kigali on 4 
July. Acts of retribution resulted in a wave of 
Hutu refugees fleeing to neighbouring states, 
notably the Democratic Republic of the 
Congo. The Council had established the UN 
Assistance Mission for Rwanda (UNAMIR) 
through resolution 872 on 5 October 1993, 
prior to Habyarimana’s death, in order to 
monitor the August 1993 peace agreement 
intended to end a bloody civil war between 
the government and the RPF that erupted 
in October 1990. But UNAMIR forces were 
not su#cient to protect their civilian charg-
es, according to the Secretary-General’s 20 
April 1994 report to the Council. In one of 
the most criticised moves in UN history, the 
Council decided, against the recommenda-
tion of the Secretary-General, to withdraw 
rather than reinforce UNAMIR troops, 
ordering a scale-down in resolution 912 on 
21 April. Throughout the bloody crisis, the 
Council was informed of the atrocities being 
committed but did not take any action to 
stop the genocide and other atrocities. The 

Council’s response to the mass atrocities in 
Rwanda was complicated by the fact that 
Rwanda—represented by the Habyarimana 
government—was an elected member of the 
Council during the genocide.

Unlike the situation in the former Yugo-
slavia, Rwanda itself requested that the 
Council establish an ad hoc tribunal after 
the RPF took control of the government 
(S/1994/1115). The Council established the 
ICTR and adopted its statute in resolution 
955 of 8 November 1994. Rwanda, an elected 
Council member at the time, now represent-
ed by the new government, despite its initial 
request, voted against resolution 955 because 
it opposed, among other things, the absence 
of the death penalty in ICTR’s statute and 
the tribunal’s location outside Rwanda (Chi-
na abstained in the vote). To maintain the 
real and perceived impartiality of the tribu-
nal, the Secretary-General recommended in 
his 13 February 1995 report (S/1995/134) 
that the ICTR should be located in Arusha, 
Tanzania. The Council approved this step in 
resolution 977 on 22 February. As the ICTR 
was put into place, the Council decided that 
the ICTR could share a prosecutor with the 
ICTY. Though this approach may have had 
practical justification in the early years when 
the tribunal’s workload was relatively small, 
over the years it proved practically cumber-
some and politically problematic, as will be 
explained below.

The Council and the Ad Hoc Tribunals
To date, the ICTY has indicted 161 individu-
als, of whom 80 were convicted and sentenced, 
18 were acquitted, 36 proceedings were ter-
minated or the indictments were withdrawn 
and 13 individuals were transferred for trial 
in Bosnia and Herzegovina, Croatia or Ser-
bia. Fourteen individuals are still undergoing 
trials and appeals, while no indicted fugitives 
are at large. 

The ICTR has indicted 93 individuals, of 
whom 61 were convicted and sentenced, 14 
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UN DOCUMENTS ON TRIBUNALS Security Council Presidential Statements S/PRST/2008/47 (19 December 2008) acknowledged the progress made in the consideration of a pos-
sible residual mechanism or mechanisms by the Working Group. S/PRST/2003/18 (27 October 2003) empowered the ICTR to fund prison renovations. S/PRST2002/39 (18 December 
2002) recalled the obligation of Rwanda to fully cooperate with the ICTR. S/PRST/2002/21 (23 July 2002) endorsed the ICTY’s completion strategy. S/PRST/1994/21 (30 April 1994) 
stated that those who committed violations of international humanitarian law in Rwanda would be held accountable. Security Council Meeting Records S/PV.6880 (5 December 2012) 
ZDV�D�EULHƃQJ�E\�WKH�SUHVLGHQWV�DQG�SURVHFXWRUV�RI�WKH�,&7<�DQG�,&75��S/PV.4229�����1RYHPEHU�������ZDV�D�EULHƃQJ�E\�WKH�SUHVLGHQWV�DQG�SURVHFXWRUV�RI�WKH�,&7<�DQG�,&75��S/PV.4161 
����-XQH�������ZDV�D�EULHƃQJ�E\�WKH�SUHVLGHQW�RI�WKH�,&7<�FDOOLQJ�RQ�WKH�&RXQFLO�WR�DPHQG�WKH�7ULEXQDOŠV�VWDWXWH�WR�IDFLOLWDWH�WKH�FUHDWLRQ�RI�D�SRRO�RI�DG�OLWHP�MXGJHV��S/PV.4150 (2 
-XQH�������ZDV�D�EULHƃQJ�E\�WKH�SURVHFXWRUV�RI�WKH�7ULEXQDOV��Security Council Letters S/2008/356 (3 June 2008) was from the ICTR regarding fugitives in Kenya and the DRC. 
S/2004/420 (24 May 2004) transmitted a report from the ICTY. S/2003/766 (29 July 2003) was from the Secretary-General proposing appointing two prosecutors for the Tribunals, 
one in The Hague and one in Arusha. S/2002/938 (14 August 2002) was from the ICTR prosecutor on lack of Rwandan cooperation. S/2002/847 (26 July 2002) was on lack of Rwandan 
cooperation with the ICTR. S/2002/842 (26 July 2002) was Rwanda’s response to allegations of non-cooperation. S/1998/1040 (6 November 1998), S/1998/990 (23 October 1998) 
and S/1998/839 (8 September 1998) was from the ICTY president to the Council informing it that the FRY refused to issue visas for investigators to enter Kosovo or to apprehend 
fugitives within its territory. S/1994/1115 (28 September 1994) was the request of Rwanda to establish a tribunal. Secretary-General’s Reports S/1995/134 (13 February 1995) was on 
the establishment of the ICTR. S/1994/470 (20 April 1994) was on the situation in Rwanda. S/25274����)HEUXDU\�������ZDV�WKH�ƃUVW�LQWHULP�UHSRUW�RI�WKH�&RPPLVVLRQ�RI�([SHUWV��ZKLFK�
recommended the creation of an ad hoc criminal tribunal.

acquitted, two proceedings were terminated 
or the indictments were withdrawn and ten 
cases were transferred for trial in Rwanda or 
France (including the prospective cases of six 
fugitives at large). The cases against three oth-
er fugitives at large have been transferred to 
the residual mechanism. Six convicted indi-
viduals are undergoing the appeal process at 
the time of publication. These figures, though 
extending over a period of over 20 years of 
operation, represent a substantial number of 
cases to hold accountable the perpetrators of 
some of the most atrocious crimes committed 
since the Second World War. 

The institutional relationship between the 
Council and its two subsidiary bodies was and 
continues to be complex and multifaceted. 
Though it would seem that the Council was 
united in its firm stance on the establishment 
of the ad hoc Tribunals and the obligation of 
states to cooperate with these newly estab-
lished subsidiary bodies, divisions among 
Council members soon followed, weakening 
the resolve to back the Tribunals.

The early years of the Tribunals were 
marked by struggles to secure cooperation 
from key member states. Although important 
legal questions were addressed—including 
the Tribunals’ own legal status and author-
ity as subsidiary institutions of the Security 
Council—and international criminal law 
developed, most of the main perpetrators 
of the atrocities in Rwanda and the former 
Yugoslavia remained at large, and the Tribu-
nals were left to deal with lower-level perpe-
trators who would not have been prosecuted 
in later years, when the Tribunals focused 
more on high-level perpetrators and referred 
less culpable defendants to national jurisdic-
tions. The lack of cooperation early in the Tri-
bunals’ tenure contributed to prolonging the 
time that it would take to build cases against, 
prosecute and judge the appeals of many of 
the major perpetrators. 

Despite the obligation to cooperate with 
the Tribunals resulting from the invocation of 

Chapter VII, the Council in reality took very 
little action when faced with non-coopera-
tion with its subsidiary bodies. For example, 
the Council repeatedly heard about the lack 
of cooperation with the ICTY on the part 
of several former Yugoslav republics, most 
notably the Federal Republic of Yugoslavia 
(FRY). The ICTY President sent the Council 
three letters in the fall of 1998 informing the 
Council that the FRY refused to issue visas 
for investigators to enter the then province 
of Kosovo or to apprehend fugitives within 
its territory (S/1998/839 of 8 September 
1998, S/1998/990 of 23 October 1998 and 
S/1998/1040 of 6 November 1998). The 
President tried to convince Council members 
that the FRY’s noncompliance with the tribu-
nal was “an a!ront to the Security Council 
and to all law-abiding nations”, arguing that 
it was the Council’s responsibility “to bring 
non-cooperating States into compliance” and 
to “provide the support necessary to enable 
the Tribunal to discharge its mandate”. 

The Council, in response, reiterated the 
obligation of states to assist the tribunal and 
demanded that the FRY comply with the 
arrest warrants, in resolution 1207 of 17 
November 1998. Over the next few years 
the Council was informed time and again of 
noncompliance by the FRY with the ICTY 
but did not pursue the matter further. The 
Prosecutor complained about the Coun-
cil’s muted reaction to the lack of coopera-
tion with the ICTY, pointing to the fact that 
it was vocal about other situations (such as 
those wanted for the Lockerbie bombing 
case). Later, in his 21 May 2004 report, the 
ICTY President declared non-cooperation a 
key obstacle to completion of the Tribunals’ 
work (S/2004/420).

This dynamic regarding fugitives changed 
somewhat for the ICTY when NATO forces 
in Bosnia and Herzegovina became more pro-
active in apprehending indicted individuals 
and handing them over to the ICTY. (NATO 
forces were deployed under the authorisation 

of the Council in resolution 1031 of 15 
December 1995, in accordance with the 
Dayton Peace Accords. The multinational 
implementation force [IFOR], comprised 
of NATO countries and others, relieved the 
UN of its peacekeeping duties.) A memoran-
dum of understanding was signed between 
NATO and the ICTY on the procedures gov-
erning such assistance on 9 May 1996. Its 
implementation was inconsistent. Coopera-
tion from other countries in the region even-
tually improved to allow the capture of the 
final fugitives yet, over the years, the Council 
has shown little interest in the apprehension 
of fugitives wanted by the ICTY. When they 
were eventually captured, for the most part, 
economic pressure and incentives from the 
EU and the US were the catalyst for their cap-
ture and transfer to the ICTY.

For the ICTR, cooperation from neigh-
bouring states saw highs and lows. For exam-
ple, after an ICTR tracking team was able to 
locate several fugitives in Kenya, under inter-
national pressure, the Kenyan police appre-
hended seven individuals and turned them 
over to the ICTR on 18 July 1997. However, 
both Kenya and the DRC, which had been 
supportive of the Habyarimana regime, were 
uncooperative with the ICTR. In resolution 
1534 of 26 March 2004, the Council made 
a rare explicit call on Kenya and the DRC 
to cooperate with the ICTR. However, non-
cooperation persisted and follow-up was lack-
ing. When the Prosecutor raised the issue of 
Kenyan and DRC non-cooperation before 
the Council in a letter (S/2008/356 of 3 June 
2008), the Council was ambivalent. The let-
ter requested that the Secretary-General ask 
the Council to call on Kenya and the DRC 
to cooperate with the Court and ensure that 
fugitives in their territory are transferred to 
the ICTR. In the case of Kenya, particular 
attention was given to the presence in Kenya 
of Rwandan businessman Félicien Kabuga 
(who was believed to be the “financier” of 
the genocide and is still at large) and steps 
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to be taken to freeze his bank accounts. In a 
presidential statement adopted in December 
that year, the Council merely called “on all 
States, especially States where fugitives are 
suspected to be at large, to further intensify 
cooperation with and render all necessary 
assistance to the ICTY and ICTR, as appro-
priate, in particular to achieve the arrest and 
surrender of all remaining fugitive indictees” 
(S/PRST/2008/47 of 18 December 2008). 
This statement is representative of the gener-
ally lacklustre response of the Council to send 
strong messages and take concrete action on 
non-cooperation. 

Rwanda was at times at odds with the 
ICTR and its jurisprudence, causing prob-
lems related to the Court’s ability operate 
free of undue influence. In one incident, the 
ICTR and Rwanda were in conflict regard-
ing the extradition from Ethiopia of Frodu-
ald Karamira. After being tracked down by 
Rwandan agents, in June 1996 Karamira 
was en route from India through Ethiopia, to 
stand trial in Kigali, when news of his extradi-
tion became public. At that point, the Pros-
ecutor requested Ethiopia to extradite him to 
the ICTR. With Rwanda threatening to no 
longer cooperate with the Court, the Prose-
cutor retracted the ICTR extradition request. 
Karamira was sentenced to death in a Rwan-
dan court for his part in the genocide and 
executed by a firing squad in a Kigali stadium 
in April 1999.

Another incident concerned the case of 
Jean-Bosco Barayagwiza. Barayagwiza was 
transferred from Cameroon to the ICTR 
on 19 November 1997. On 3 November 
1999, the Appeals Chamber decided to 
release Barayagwiza and drop the charges 
against him, due to egregious violations of 
his due process rights by the O#ce of the 
Prosecutor that caused significant delays in 
the case against him. Outraged by this deci-
sion, Rwanda announced the suspension of 
all cooperation with the Tribunal, refused to 
allow the Prosecutor to enter Rwanda and to 
allow Rwandan witnesses to travel to Arusha 
in another case. Prosecutor Carla Del Pon-
te filed a request for revision of the decision 
before the Appeals Chamber, stating bluntly: 

“Whether we want it or not, we must come 
to terms with the fact that our ability to con-
tinue with our prosecution and investigations 
depend[s] on the government of Rwanda. 
That is the reality that we face. What is the 

reality? Either Barayagwiza can be tried by 
this Tribunal, in the alternative; or the only 
other solution that you have is for Barayag-
wiza to be handed over to the state of Rwan-
da to his natural judge, judex naturalis … In 
other words we can as well put the key to that 
door, close the door and then open that of the 
prison. And in that case the Rwandan gov-
ernment will not be involved in any manner”. 

On 31 March 2000, the Appeals Cham-
ber reversed the 1999 decision. Barayagwiza 
was eventually tried and convicted by the 
ICTR for instigating the perpetration of 
acts of genocide, among other crimes, and 
sentenced on appeal to 32 years of impris-
onment. Whatever the legal validity of either 
of the Appeals Chamber’s decisions, the 
Council did not intervene to counter Rwan-
dan pressure and influence on the ICTR. 
The ICTR had to come to terms with the 
fact that Rwandan cooperation was critical 
to its ability to function.

Rwanda further proved troublesome 
when the Prosecutor attempted to investi-
gate alleged crimes committed by members 
of the RPF in retaliation for the genocide 
perpetrated by the Hutus. The Prosecutor 
chastised Rwanda for its non-cooperation in 
RPF cases in a note circulated to the mem-
bers of the Council during a 23 July 2002 
meeting organised under UK presidency and 
later transmitted to the Council by the UK 
on 15 August (S/2002/938). This came after 
the President of the ICTR, in a 26 July letter 
(S/2002/847), accused Rwanda of non-coop-
eration in the production of witnesses that 
led to the premature adjournment of three 
trials. Rwanda disputed the various conten-
tions that it was not cooperating with the tri-
bunal (S/2002/842). 

The Council’s response to Rwanda’s 
alleged noncompliance was to adopt a presi-
dential statement reiterating the mandatory 
nature of cooperation with the Tribunals as 
subsidiary institutions of the Council (S/
PRST/2002/39). This response—a rhetori-
cal emphasis on member state cooperation 
obligations but refraining from stronger lan-
guage or concrete action—is typical of the 
Council regarding non-cooperation with the 
ICTR and in response to similar problems 
plaguing the ICTY’s relationship with the 
FRY, Croatia, the “Republika Srpska” and 
other regional actors. It was only when a 
separate Prosecutor for the ICTR—who did 

not pursue action against the RPF leader-
ship—was appointed by resolution 1503 (on 
28 August 2003) that this issue faded away. 

The Tribunals, therefore, have often 
received rhetorical rather than practical sup-
port from the Council. In addition, despite 
the Council’s rhetoric on non-cooperation 
and other woes of the Tribunals, by the turn 
of the century, the P5 and some in the Secre-
tariat became frustrated with the fact that the 
Tribunals were not meeting their own dead-
lines for ending various proceedings, resulting 
in the need to regularly extend judges’ terms. 
Russia was vocal in its criticism of the ICTY 
and its jurisprudence (see more below), oth-
ers were cautious about openly criticising the 
ICTY for fear of being accused of interfering 
in the judicial process. This was part of the 
dynamic of the inevitable friction between 
fast-paced political interests and lengthy judi-
cial processes. 

It became clear relatively early in the Tri-
bunals’ lifespans that increased capacity was 
necessary if they were to finish their work on 
time. The Council took action to increase 
the ICTY’s capabilities on 30 April 1998 by 
adopting resolution 1165, establishing a third 
trial chamber in the ICTY, which allowed the 
tribunal to keep up with the swell of trials 
that followed the apprehension of some of 
the fugitives who had previously eluded it. By 
the early 2000s, however, it became evident 
that this would not be su#cient to completely 
eliminate delays. 

It was not only non-cooperation from 
Rwanda and the former Yugoslavia (or their 
neighbours) that hampered the Tribunals. 
The Secretary-General on 24 June 2004 cir-
culated letters to the president of the General 
Assembly and the president of the Council 
complaining that the Tribunals were in dire 
financial straits because of member states’ 
failure to pay their assessed contributions in 
full and on time (S/2004/512). The fact that 
the Council has not taken strong action to 
ensure member-state cooperation also a!ect-
ed the timelines as fugitives remained beyond 
the Tribunals’ reach.

While the Council did not directly address 
a major underlying cause of the extension of 
the Tribunals’ timelines—member state non-
cooperation—except rhetorically, the Council 
did react to the outcome of that non-coopera-
tion. It responded in two ways: by implement-
ing changes to the institutional structure and 
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operation of the Tribunals and by pushing a 
completion strategy focused on bringing the 
work of the Tribunals to an end as quickly as 
possible to limit costs. 

The institutional changes that the Coun-
cil implemented during the early 2000s were 
designed to address some of the challenges 
of the ad hoc tribunal model. One of the fun-
damental challenges to the Tribunals is their 
capacity for retention of experienced person-
nel, from judges to courtroom employees. 
The Tribunals’ temporary nature has meant 
that talented sta! members have been reluc-
tant to commit themselves to an institution 
that will, if all goes to plan, cease to exist in 
a few years. 

Because of the premium that the Coun-
cil placed on speed and e#ciency, it became 
critical that the Tribunals have enough judges 
to maintain a full operating capacity in each 
trial chamber. On 14 August 2002, the Coun-
cil took a step to address that problem by 
establishing a pool of ad litem judges (judges 
appointed to adjudicate a specific case) for 
the tribunals in resolutions 1329 and 1431. 
Having these judges allowed the Tribunals to 
be prepared for additional trials as fugitives 
trickled into custody and investigations were 
completed. The powers and responsibilities of 
ad litem judges have increased over time; for 
instance, the Council enhanced ad litem pow-
ers regarding pre-trial proceedings in resolu-
tion 1512 on 27 October 2003. The Council 
has also consistently extended the terms of 
permanent judges as they expired in order 
to assure that the Tribunals could continue 
functioning at peak capacity.

While the ICTY and ICTR are first and 
foremost courts, they have played an impor-
tant role in the promotion of the rule of law 
in the former Yugoslavia and Rwanda. This 
aspect of their function has expanded over 
the years, to include interacting with the 
criminal justice systems in the relevant coun-
tries. This has been an institutional evolution 
generally supported by the Council because 
of the bearing that developed domestic judi-
cial institutions have on reducing the case 
load of the Tribunals. 

Despite the Council’s focus on prevent-
ing impunity for violators of international 
humanitarian law, other values crucial to the 
rule of law have received attention: for exam-
ple, concerns about local prison facilities, 
especially in Rwanda. The Council a#rmed 

in a presidential statement on 27 October 
2003 (S/PRST/2003/18) that the ICTR is 
empowered to fund prison renovations. Such 
a willingness to countenance an extension of 
the Tribunals’ roles might seem surprising for 
a Council increasingly concerned with the 
financial burdens, but given that the majority 
of the costs generated by the Tribunals are 
related to their core functions, the smaller 
amount of money spent on peripheral activi-
ties is viewed as a good investment if those 
capacity-building initiatives can increase the 
e#cacy of national jurisdictions and there-
fore lessen the case burden and, ultimately, 
lifespan of the Tribunals.

One institutional step that was taken by 
the Council was the establishment of an 
informal Council working group on inter-
national criminal tribunals in June 2000 to 
discuss a specific technical issue relating to 
the ICTY statute. This became over time a 
regular venue for private Council discussions 
regarding the Tribunals, in particular when 
a completion strategy for the Tribunals was 
formed and being monitored. 

Perhaps the largest institutional change 
during the early 2000s involved the relation-
ship between the two Tribunals. The ICTY 
and ICTR had been closely linked since the 
latter’s inception, and they remain so today. 
The initial decision to have the prosecutor 
of the ICTY also serve as the prosecutor for 
the ICTR proved a poor one, logistically and 
otherwise. In practical terms, as the Tribu-
nals became busier, each one needed its own 
prosecutor to handle the caseload. Politically, 
there was regional discomfort with the fact 
that the ICTR did not have an African pros-
ecutor and that the single prosecutor was 
essentially based in The Hague, while spend-
ing limited time in Arusha. The Secretary-
General in a 28 July 2003 letter proposed 
amending the statute to allow for two pros-
ecutors, one in The Hague and one in Aru-
sha, in the hope that the change would allow 
for greater focus on the particular challenges 
of each Tribunal (S/2003/766). The Council 
agreed with the proposal and created a sec-
ond prosecutor position on 28 August 2003 
in resolution 1503. This institutional recon-
figuration was a welcome, if overdue, change, 
though its timing was not absent political 
motivations: it also sent an implicit message 
to Rwanda that a new prosecutor would not 
pursue indictments against RPF members, as 

mentioned above, thus promising its contin-
ued cooperation with the Court. 

Resolution 1503 also pressed the Coun-
cil’s second response to the delays and chal-
lenges that had materialised over the Tribu-
nals’ first decade of operation: a focus on 
speed of completion. That resolution, appli-
cable to both ad hoc Tribunals, followed up 
on a 23 July 2002 presidential statement that 
had laid out a completion strategy for the 
ICTY (S/PRST/2002/21). The completion 
strategy that the Council charted in resolu-
tion 1503 and pressed the Tribunals on there-
after had several key elements:
• focusing the Tribunals’ e!orts on bring-

ing “the most senior leaders” suspected of 
perpetrating crimes to justice;

• transferring other “low level” perpetra-
tors to competent national jurisdictions 
for trial; and

• strengthening the capacity of such 
jurisdictions.
These three pillars were intertwined: by 

improving national capacity in the former 
conflict regions, the Tribunals would be able 
to focus on a limited number of “high profile” 
criminals and complete their work. 

Council members continued to reiterate 
the importance of the prevention of impuni-
ty for international criminals and even called 
on their fellow member states to cooperate 
with the Tribunals to that end. On the whole, 
though, interventions during Council meet-
ings on the Tribunals began to place increas-
ing focus on speed of completion.

Transferring cases to national courts 
gave the Council a solution to its potentially 
conflicting aspirations: on the one hand, to 
uphold its commitment to accountability and 
on the other, to conclude the work of the Tri-
bunals as soon as possible for financial reasons. 
Although a handful of cases were transferred 
to national courts outside the Balkans and 
Rwanda, that was never done in any signifi-
cant numbers. There were very good reasons 
pertaining to restorative justice for preferring 
local jurisdictions, along with the obvious con-
cern about the optics of outsourcing justice to, 
at least in the case of Rwanda, far-o! Western 
countries. Because of limited capacity in local 
jurisdictions, transferring cases to national 
jurisdictions meant developing that capacity. 
A capacity building process began in the mid-
1990s but became a major focus in the new 
millennium as part of the completion strategy. 
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Building national capacity also had the posi-
tive side e!ect of strengthening the overall 
rule of law in the two former conflict areas. 
Justice systems that needed to be built up to 
deal adequately with cases transferred from 
the ad hoc Tribunals would benefit from those 
improvements long after the Tribunals were 
gone. This logic was appealing to the Coun-
cil, and so calls for transferring lower-priority 
cases to national jurisdictions and for build-
ing increased capacity in those jurisdictions 
became commonplace in Council rhetoric. 
The abolition of the death penalty in Rwanda, 
in this context, in June 2007 can be viewed as 
a positive e!ect of the ICTR’s influence on 
the national judicial system on the one hand, 
and on the other hand a change that allowed 
the ICTR to consider seriously the transfer 
of indictees to stand for fair trial in Rwanda. 

The Council’s timeline strategy faltered 
somewhat out of the gate, and less than 
a year after the completion strategy was 
articulated in resolution 1503, the Council 
adopted a second resolution on the topic. In 
resolution 1534 of 26 March 2004 the Coun-
cil, concerned that the non-cooperation of 
regional states threatened to derail the com-
pletion strategy, called on member states, 
including specific regional actors relevant to 
each of the Tribunals, to “intensify coopera-
tion” with the courts. The resolution also set 
up an institutional mechanism to encour-
age compliance with the completion strategy, 
requesting that the Tribunals each provide 
biannual reports to the Council on the prog-
ress made in implementing the completion 
strategy. Despite the concern regarding non-
cooperation of member states and its e!ect 
on the completion strategy, the Council held 
fast to its objective of speed.

More recently, as the Tribunals approached 
20 years of operation, the Council made sev-
eral other institutional adjustments to allow 
them to continue functioning while begining 
to address institutional issues specific to their 
wind-down phase. 

Beginning in 2009 with resolution 1878, 
the Council made several changes to the pro-
cedures governing ad litem and permanent 
judges in light of the increased sta#ng di#-
culties as the Tribunals crept slowly closer to 
completion. Resolution 1878 on the ICTR, 
adopted on 7 July, allowed several specific 
judges to work part time while serving in 
another judicial position. The Council was 

careful to assert that resolution 1878 did not 
set a precedent but adopted nearly identical 
resolutions two years later (resolution 1995 of 
6 July 2011 and resolution 2013 of 14 Octo-
ber 2011). Over the years, the Council also 
increased the number of ad litem judges for 
the ICTY (resolution 1915 of 18 March 2010 
and resolution 1900 of 16 December 2009), 
allowed the Secretary-General to reappoint 
former Tribunal judges to the ICTR (resolu-
tion 1932 of 29 June 2010), allowed judges to 
complete ongoing cases after the expiration 
of their terms in both tribunals (resolutions 
1954 and 1955 of 14 December 2010) and 
allowed ad litem judges to run and vote in 
elections for the presidencies of the Tribunals 
(resolution 1329 of 30 November 2000 and 
resolution 1995 of 6 July 2011). These mea-
sures provided the Tribunals with flexibility 
in the face of increasingly di#cult challeng-
es in retaining competence as the Tribunals 
approached completion and aligned the privi-
leges ad litem judges with their ever-increas-
ing responsibilities.

Meanwhile, the Council continued to 
stress adherence to the completion strat-
egy, reiterating its key points in a presiden-
tial statement on 19 December 2008 (S/
PRST/2008/47). That same presidential 
statement recognised the need for establish-
ing a Residual Mechanism to handle out-
standing issues after the Tribunals closed 
their doors. On 22 December 2010, in reso-
lution 1966, the Council established such a 
mechanism to handle any issues related to the 
Tribunals’ work that would arise after they are 
closed. In essence, the Residual Mechanism 
is to perform the functions of the Tribunals, 
albeit on a much smaller scale, through two 
branches, a successor to ICTR in Arusha and 
a successor to ICTY in The Hague. The two 
branches were inaugurated in July 2012 and 
July 2013, respectively. In the short term, the 
mechanism’s responsibilities include secur-
ing the arrest, transfer and prosecution of the 
nine remaining fugitives still wanted for trial 
by the ICTR and attending to the expected 
appeals in several cases from the Tribunals. 
Longer-term responsibilities include the 
maintenance of archives, protection of wit-
nesses and supervision of sentences. Resolu-
tion 1966 also touched on the Tribunals’ leg-
acy by requesting that the Secretary-General 
make plans for housing and maintaining the 
Tribunals’ archives.

Resolution 1966 stipulated that all 
remaining work by the Tribunals should 
be completed no later than 31 December 
2014, to prepare their closure and to ensure 
a smooth transition to the Residual Mecha-
nism. The Residual Mechanism delivered 
its first appeal judgment on 18 December 
2014 in the appeal of Augustin Ngirabatware 
against the judgment of the Trial Chamber of 
the ICTR. At present, the mechanism contin-
ues to face two long-standing challenges. The 
first is to ensure that the nine people indicted 
by the ICTR but not yet arrested are appre-
hended (the three most senior individuals are 
to be tried by the Residual Mechanism and 
the other six by Rwanda). The second chal-
lenge involves the long-standing issue of relo-
cation of individuals the ICTR has acquitted 
or released but who are unable or afraid to 
return to their country of citizenship. Since 
2011, the Council has regularly called on 
member states to assist with their relocation, 
but not much progress has been made. The 
number of acquitted persons still in Arusha 
was recently reduced to eight after Belgium 
agreed to accept one person. As of 1 January 
2015, the Residual Mechanism took over the 
formal responsibility for relocation.

The continuing activity of the Tribunals 
into their third decade, well beyond what was 
initially anticipated, and requiring far more 
from assessed contributions than the Council 
initially imagined, has been intertwined with 
another source of tension, that of the politi-
cal dimension of their existence and jurispru-
dence. One factor here is non-cooperation of 
member states; however, in the case of the 
ICTY, the political tensions surrounding its 
work have gone far beyond the Balkans. Rus-
sia, in particular, has been consistent through-
out the years in its dissatisfaction with what 
it views as the ICTY’s focus on Serbian and 
Bosnian-Serb perpetrators over Croats and 
other Bosnians.

In Russia’s view, this stood in stark con-
trast to the position of the ICTY on events in 
Kosovo, which the Prosecutor announced she 
was investigating in March 1998 and there-
after. A major deterioration in the attitude 
of Russia towards this Tribunal came in the 
aftermath of the political tensions surround-
ing the NATO campaign against the FRY in 
March-June 1999, in response to atrocities 
committed by Serbian forces against the eth-
nic Albanian population in Kosovo. Russia 
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strongly opposed the operation, which was 
carried out without Council authorisation. 
The campaign is said to have resulted in the 
deaths of approximately 500 civilians and the 
injury of hundreds of others. Since the bomb-
ings took place within the territory of the for-
mer Yugoslavia, the ICTY had jurisdiction to 
look into the acts. Nevertheless, in a widely 
controversial decision, ICTY Prosecutor Car-
la del Ponte concluded on 2 June 2000 that 
there was no basis for an investigation into 
actions related to the NATO air campaign. 

Russia, speaking at a Council meeting 
on the Tribunals on 2 June 2000, stated in 
the Council that the ICTY was being par-
tial when it decided to take no action against 
participants of the NATO campaign, “even 
though last year’s bombing campaign … had 
resulted in the deaths of innocent civilians 
and the destruction of non-military targets” 
(S/PV.4150). The Russian representative also 
took the opportunity to criticise the ICTY 
for signing the 1996 memorandum of under-
standing with NATO on cooperation regard-
ing fugitives, without bringing the matter to 
the Council beforehand. 

In this context, then-Russian Ambassa-
dor Sergey Lavrov said in the Council on 
20 June 2000 that the Tribunal has adopted, 
“a clear anti-Serb line” and that “[h]aving 
predetermined for itself the main culprit in 
the Yugoslav tragedy, the Tribunal never-
theless often turns a blind eye to cases of 
noncompliance with the norms of interna-
tional humanitarian law by other parties 
to the conflicts. When it comes to reports 
of violations committed by the Federal 
Republic of Yugoslavia, the Tribunal imme-
diately issues indictments and gets down 
to work, as, for example, in the case of the 
situation in Kosovo. However, if questions 
arise — for instance, concerning the actions 
of the North Atlantic Treaty Organization 
(NATO) — the Tribunal, even in the face 
of such obvious facts as the deaths of inno-
cent civilians, the destruction by air strike of 
civilian targets, finds no grounds for launch-
ing an investigation. We are appalled by the 
Tribunal’s failure to act in response to ongo-
ing ethnic cleansing against Serbs and other 
national minorities in Kosovo” (S/PV.4161). 

On 21 November 2000, China joined 
Russia in taking the position that the ICTY 
was not acting in a just manner regarding the 
NATO bombings. China stated its serious 

reservations about the assessment of the Pros-
ecutor that there was no basis for investigat-
ing crimes against humanitarian law during 
NATO’s bombing of the FRY (S/PV.4229).

Russian rhetoric and action in support of 
its ally the FRY (and later Serbia), intensified 
as the ICTY extended its expected comple-
tion schedule and brought to the Council 
requests for extending judges terms. Though 
the P5 are united in their dismay over the 
financial burden of the Tribunals, Russia 
has made a connection between its political 
objection to the ICTY’s jurisprudence and 
the financial frustrations. Over the last few 
years, Russia has backed its rhetoric with con-
crete steps to display its dismay at the ICTY, 
some symbolic and some more concrete. 

Thus, outraged by a recent acquittal 
and release of two Croatian generals by the 
ICTY’s Appeals Chamber, Russia tied this 
issue to the Council’s consideration of a pend-
ing request from the ICTY for an extension of 
judges’ terms attached to a notification from 
the Tribunal that it would not be able to end 
its proceedings by 2014, as required by the 
completion strategy (this was already a post-
ponement from the original 2010 end date). 
Russia commented on the appeal decision 
on 5 December 2012, “Such actions of the 
ICTY only generate mutual distrust among 
peoples across the former Yugoslavia. In that 
situation, a legitimate question arises: how to 
deal with the ongoing requests of the ICTY 
for indefinite extensions of the terms of its 
judges?” (S/PV.6880).

And indeed, later that month Russia post-
poned an adoption of a resolution to extend 
the judges’ terms, insisting on an indepen-
dent analysis of the “legal and administrative 
activities of the ICTY”. A technical request 
on the part of the Tribunal, therefore, became 
a complicated negotiation, due to the fact that 
the Council is both a highly political body and 
the parent body to which the ICTY, an inde-
pendent judicial body, must look for its con-
tinuing function and existence. In an even-
tual compromise, resolution 2081, adopted 
on 17 December 2012, requested the ICTY 
itself to produce a comprehensive plan on the 
completion strategy, but extended the judges’ 
terms. Russia abstained in the vote.

Thereafter, as the Tribunals presented fur-
ther requests for extensions of their judges’ 
terms, Russia would only agree to short-term 
extensions, and a pattern of abstentions by 

Russia on resolutions concerning the ICTY 
has emerged. The Tribunals notified the 
Council that they would not meet the 31 
December 2014 completion date, leading 
to more criticism of their lack of e!ective-
ness, in particular of the ICTY, which expects 
to complete its work only in 2017. On 18 
December 2014, the Council adopted reso-
lutions 2193 and 2194, which extended the 
terms of several judges of both Tribunals and 
reappointed the Tribunals’ respective Pros-
ecutors for one year, urging the two bodies to 
intensify their e!orts to complete their work. 
Russia abstained on resolution 2193 on the 
ICTY. Furthermore, even though the ICTY 
requested that some judges’ terms be extend-
ed until 2017, Russia made sure during nego-
tiations that the extensions were granted only 
until December 2015. This gives the Council 
annual oversight over the ICTY’s progress 
and allows Russia to voice its criticism of the 
ICTY regularly and use it as leverage for cer-
tain concessions from other Council mem-
bers. Political questions also caused delays 
in what were technical requests. The Coun-
cil was asked to act to fill a vacancy on the 
ICTY Appeals Chamber in March 2013, but 
disagreements on procedure between Rus-
sia and other Council members made the 
process cumbersome. The appointment only 
occurred on 18 November of that year. Such 
delays, ironically, work to the detriment of the 
completion strategy.

Russia’s disapproval of the ICTY’s body 
of work also manifested itself when the UK 
planned on having an open debate to mark 
the Tribunal’s 20th anniversary in June 
2013. In a 15 May letter, sent on behalf of 
15 countries, Ambassador Christian Wenawe-
ser (Liechtenstein) asked the President of 
the Council that the June debate on the 
Tribunals be opened to the participation of 
member states. However, Russia took a firm 
position against having an open debate on 
the Tribunals. Despite the support of most 
Council members for holding an open debate, 
no Council member was willing to request a 
procedural vote by the Council to allow all 
those interested to speak during the debate. 
Eventually, Russia agreed to allow Liechten-
stein to speak during the debate on behalf of 
the interested countries “on an exceptional 
basis”, but the debate was not open to the 
wider membership.
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Conclusions and Analysis
By establishing the ICTY and later the ICTR, 
the Council created innovative institutions 
to address grave violations of international 
humanitarian law that the Council had been 
unable or unwilling to prevent. In the case 
of the ICTY, this was a measure taken as the 
conflict was ongoing. The lack of real capacity 
in the first few years of the ICTY to try high-
ranking perpetrators ultimately meant the 
ICTY lacked a deterring element to hasten 
the end of the conflict in the former Yugosla-
via. In the case of the ICTR, deterrence was 
not an issue as the Tribunal was established 
after the conflict was over. 

The strengths and weaknesses of this 
institutional model could not be known at 
the time of the ICTY’s founding, and the 
Council would learn them, sometimes the 
hard way, over the next decades. The Tribu-
nals would play a significant role in develop-
ing international criminal law from a norma-
tive standpoint and providing an institutional 
framework to promote accountability in the 
two war-torn regions. They were also, at least 
in the early years, a testament to the fact that 
the Council can in a significant way address 
accountability in areas of conflict where mass 
atrocities are committed. 

Consistency has proved to be as important 
as the creation of the Tribunals themselves. 
Undoubtedly, when the Tribunals were set 
up, Council members were not fully aware of 
the focus and attention that would be needed 
to ensure the Tribunals’ success in uphold-
ing accountability. The Council’s responses 
to the various practical and conceptual chal-
lenges inherent to the Tribunals were of dif-
ferent kinds. On an administrative level, the 
Council has been generally responsive to 
requests coming from the Tribunals, such as 
extensions of judges’ terms. The Council was 
also responsive in modifying the Tribunals’ 
statutes and organisation to adapt to various 
situations and ensure continuity and e#cien-
cy—for example, when a separate prosecutor 
position for the ICTR was created or when 
the number of chambers was expanded. 

Another practical response is the trans-
fer of cases to national jurisdictions which 
became a major part of the Council’s and the 
Tribunals’ completion strategy, and while the 
Council and its subsidiary organs have been 
criticised for abdicating responsibility on less 
high-profile cases, a positive side e!ect has 

been the Council’s shaping of national legal 
systems in post-crisis areas—including the 
elimination of the death penalty—and the 
building of national capacities in those same 
areas. Certainly the Council cannot claim 
all credit for those advances, and the states 
themselves have dedicated substantial e!orts 
to improving their capacity. But it is undeni-
able that the Council influenced those devel-
opments. The fact that Rwanda went from 
voting against the resolution establishing the 
ICTR in part because of the absence of the 
death penalty to outlawing the death penalty 
altogether is an achievement in and of itself.

Nevertheless, not all of the administrative 
needs were met. The Tribunals faced spe-
cial challenges as a result of their temporary 
nature. Sta#ng proved a crucial concern. 
Retaining sta! became increasingly di#cult 
as the Tribunals crept closer to completion, 
and losing experienced judges and sta! exac-
erbated the delays and di#culty of complet-
ing the Tribunals’ mission.

One of the biggest challenges plagu-
ing the ad hoc Tribunals was their reliance 
on member states for cooperation, such as 
apprehension of the accused and allowing 
investigations. The fact that this crucial and 
preliminary step was largely outside the Tri-
bunals’ control impacted them deeply in the 
early years, preventing them from trying the 
most culpable of the accused and causing 
them to take on cases that they would not 
have pursued had they arisen later in the Tri-
bunals’ life cycle. Even after NATO action 
and political pressure from other non-Coun-
cil members led to high-profile apprehensions, 
prosecutions and ultimately convictions, fugi-
tive problems continued to plague the process, 
and non-cooperation from important region-
al member states hamstrung the Tribunals. 

The Council failed to follow up on the 
cooperation of states, obligatory under the 
Chapter VII resolutions establishing the Tri-
bunals. It refrained from confronting non-
cooperation as a violation of its resolutions. 
Even though this undermined its legitimacy, 
the Council chose to distance itself from the 
problem by merely reiterating states’ obliga-
tions and leaving its subsidiary bodies to deal 
with the ramifications of this non-coopera-
tion. This shows that as important as it was 
to require state cooperation under Chap-
ter VII and give the Tribunals supremacy 
over national jurisdictions in their statutes, 

ensuring that such cooperation is in fact giv-
en over time and that supremacy is respect-
ed is equally important. Without follow-up, 
these obligations become a dead letter. 

Non-cooperation in the Balkans ham-
pered and delayed the ICTY’s work, as did 
non-cooperation by certain African coun-
tries where perpetrators were taking refuge 
from the ICTR. Rwanda, though supportive 
of the idea of an international tribunal, used 
its political leverage to try and persuade the 
ICTR to refrain from pursuing RPF mem-
bers and from taking other actions or deci-
sions. The ICTR, lacking any serious backing 
from the Council, was left to face these pres-
sures by itself and at times had to adjust its 
policies to ensure more productive behaviour. 
Thus, while the Council itself mitigated the 
ability of local governments to interfere with 
the judicial process by placing the Tribunals 
outside the relevant countries, these coun-
tries were able to continue to exert political 
pressure on the Tribunals, which for the most 
part was not countered by Council action or 
strong messaging.

The Security Council’s promotion of 
speed-enhancing institutional choices can be 
viewed as prudence in the face of the e#cien-
cy challenges inherent to the tribunal model. 
However, had the Tribunals enjoyed greater 
support from the Council, they might have 
been able to achieve their goals sooner and 
more e!ectively. The Council intentionally 
and rightly stayed out of the substance of judi-
cial proceedings and allowed the Tribunals to 
develop international criminal law without 
undue political influence, but pressure from 
the Council to pursue completion above all, 
its refusal to take meaningful steps to address 
non-cooperation and emphasis on financial 
concerns impacted the work of the Tribunals 
in undesirable ways. While the lack of compre-
hensive oversight of the Tribunals’ work likely 
contributed to its achievements in developing 
international criminal law, it also made it dif-
ficult to ascertain any hidden negative impact 
of the practical and rhetorical pressure exert-
ed by the Council on the Tribunals to finish 
cases and minimize their activities. However, 
the message given by the Council—that the 
institutional financial imperatives outweigh 
accountability—is at odds with sincere com-
mitment towards accountability. 

Despite the successes of the Tribu-
nals—which include the development of 
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UN DOCUMENTS ON THE SPECIAL COURT FOR SIERRA LEONE Security Council Resolutions S/RES/2097�����0DUFK�������UHQHZHG�WKH�81�,QWHJUDWHG�3HDFHEXLOGLQJ�2ƅFH�
in Sierra Leone (UNIPSIL) for 12 months. S/RES/2008 (16 September 2011) extended the mandate of UNMIL until 30 September 2012 and called on UNOCI and UNMIL to coordi-
nate strategies and operations in the Liberia-Cote d’Ivoire border regions. S/RES/1938 (15 September 2010) extended the mandate of UNMIL until 30 September 2011. S/RES/1885 
(15 September 2009) extended UNMIL’s mandate until 30 September 2010. S/RES/1793 (21 December 2007) extended the mandate of UNIOSIL until 30 September 2008. It also 
granted exemption from the Council’s travel ban for witnesses who might need to appear before the Special Court for Sierra Leone (dealing with the trial of former Liberian President 
Charles Taylor). S/RES/1688 (16 June 2006) requested the Secretary-General to assist in the transfer of former Liberian President Charles Taylor to the SCSL’s special outpost in the 
Netherlands. S/RES/1667�����0DUFK�������H[WHQGHG�WKH�810,/ŠV�PDQGDWH��UHDƅUPHG�LWV�LQWHQWLRQ�WR�GHSOR\�WURRSV�EHWZHHQ�810,/�DQG�812&,�DQG�WR�UHYLHZ�WKH�WDVNV�DQG�WURRS�OHYHO�
of UNOCI. S/RES/1638 (11 November 2005) mandated UNMIL to apprehend Charles Taylor. S/RES/1626 (19 September 2005) authorised a temporary redeployment in Sierra Leone of 
UNMIL troops. S/RES/1620 (31 August 2005) established UNIOSIL. S/RES/1562 (17 September 2004) amended the mandate of UNAMSIL. S/RES/1537 (30 March 2004) authorised 
the drawdown of UNAMSIL. S/RES/1508 (19 September 2003) extended the mandate of UNAMSIL for a period of six months from 30 September 2003. S/RES/1470 (28 March 2003) 
H[WHQGHG�WKH�PDQGDWH�RI�81$06,/�IRU�VL[�PRQWKV�DQG�FDOOHG�RQ�VWDWHV�WR�FRQWULEXWH�WR�WKH�6&6/�DQG�IXOƃO�SOHGJHV�JLYHQ�IRU�LWV�IXQGLQJ��S/RES/1436 (24 September 2002) authorised 
UNAMSIL’s drawdown. S/RES/1370 (18 September 2001) expressed the Council’s continued deep concern at the reports of human rights abuses and attacks committed by the RUF, the 
CDF and other armed groups and individuals, against the civilian population, in particular the widespread violation of the human rights of women and children, including sexual violence. 
S/RES/1315 (14 August 2000) requested the Secretary-General to negotiate an agreement to create the Special Court for Sierra Leone. S/RES/1270 (22 October 1999) established 
UNAMSIL. S/RES/1132 (8 October 1997) imposed an embargo on diamonds and petroleum. 

international criminal law, the accountabil-
ity of perpetrators and the increased promi-
nence of the rule of law in national legal sys-
tems—their experience has demonstrated 
the di#culties of the ad hoc tribunal model, 
especially when support for the institutions 
from their parent body is tepid. Specialised 
tribunals under the auspices of the Security 
Council had the potential to be a valuable 
institutional model for addressing serious 
violations of international humanitarian law 
and for promoting the rule of law, but they 
require a level of Council engagement that 
has been noticeably absent in the case of the 
ICTY and ICTR.

The Council developed a strategic 
response to the challenges inherent in the 
ad hoc Tribunals that sought to balance the 
Council’s commitment to preventing impu-
nity with member states’ concern for costs. 
Although the Council has stressed the man-
datory nature of member state obligations to 
the Tribunals, it has demonstrated a consis-
tent unwillingness to address the problem of 
member-state non-cooperation beyond occa-
sionally singling out the most extreme cases. 
Instead of addressing this underlying cause of 
delay, the Council made speed of resolution 
a priority by pressuring the Tribunals to exe-
cute completion strategies emphasising triage 
and referral to national jurisdictions. 

Overall, the creation of the Tribunals was 
a positive development that brought about a 
substantial institutional and financial com-
mitment. An ad hoc tribunal, if adequately 
supported, has the potential to be an e!ec-
tive tool in developing international law and 
promoting accountability and the rule of law 
during and in the aftermath of conflicts that 
include egregious violations of international 
humanitarian law. The cost issue may be a 
reason that the Council is unlikely to create 
another ad hoc tribunal in the near future. 
High cost of conflict-specific tribunals was 
one of the incentives for creating the ICC. 

Indeed, the existence of an international per-
manent criminal jurisdiction would negate, in 
theory, the need for an ad hoc tribunal. How-
ever, it is important to bear in mind that some 
of grievances about the “wastefulness” of the 
Tribunals were caused by misconceptions. 
Better understanding the model of the ad hoc 
tribunals and setting the correct expectations 
may lead to better results if the Council goes 
this route again. 

There will always be a dissonance between 
ever-shifting political priorities and the slow 
wheels of justice. While the Council was no 
longer politically concerned with the former 
Yugoslavia and Rwanda and had moved on 
to other pressing issues, its subsidiary bodies 
were slowly pursuing justice. Without Coun-
cil support, their task was doomed to stall and 
be less e#cient. 

Council members should have a better 
understanding that a judicial body, expected 
to be independent of the political manoeu-
vring of the Council, is a di!erent kind of 
institution than other Council subsidiary 
bodies, most of which are inherently political 
in nature. Council members were frustrated, 
at times, with their lack of control over the 
operations and jurisprudence of the Tribu-
nals. But unlike a subsidiary body such as a 
sanctions committee, which is structured to 
represent Council members, a judicial sub-
sidiary organ must be independent to enjoy 
legitimacy and achieve its purpose. An addi-
tional factor leading some to frustration may 
have been that Council members felt that 
they had lost control over the process they 
had set in motion.

Finally, as with other ad hoc bodies cre-
ated to prosecute perpetrators in a particular 
conflict, issues of political considerations and 
biases will inevitably be raised by some. The 
Council needs to strike the correct balance 
between political backing for its subsidiary 
body and non-interference in the substance 
of the work itself. 

Special Court for Sierra Leone
The establishment of the Special Court for 
Sierra Leone (SCSL) was prompted by one 
of the bloodiest and most vicious civil wars 
of the modern era, marred by the active par-
ticipation of acting heads of state and fuelled 
in part by the desire to gain control over the 
country’s vast diamond deposits (which came 
to be popularly known as “blood diamonds”). 

The civil war began in March 1991 when 
the Revolutionary United Front (RUF) led 
by former low-ranking soldier Foday Sankoh, 
accompanied by Liberians loyal to warlord 
Charles Taylor as well as mercenaries from 
neighbouring Burkina Faso, invaded Sierra 
Leone from Liberia. 

Despite a peace agreement signed in 1996, 
the Armed Forces Revolutionary Council 
(AFRC), a group of army o#cers allied to 
the rebels and led by Johnny Paul Koroma, 
overthrew newly elected President Ahmad 
Kabbah in May 1997 and joined forces 
with the RUF. The Security Council’s first 
action on 8 October 1997 was the creation 
of a sanctions regime (and sanctions com-
mittee) including a travel ban on the military 
junta in power and an oil and arms embargo 
with the adoption of resolution 1132. The 
resolution authorised the Economic Com-
munity of West African States (ECOWAS) 
to ensure its implementation. 

The government and the RUF returned to 
the negotiating table in Lomé, Togo, in mid-
1999, and the two sides signed the Lomé 
Peace Accord in July of that year. The Lomé 
agreement provided amnesty for the RUF 
and was based on the government’s sharing 
power with the RUF, including a position 
for RUF head Sankoh as chairman of a new 
Commission for the Management of Stra-
tegic Resources, National Reconstruction 
and Development. However, a handwritten 
annotation by the Secretary-General’s Spe-
cial Envoy to Sierra Leone Berhanu Dinka, 
on the instructions of the Secretary-General, 
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UN DOCUMENTS ON THE SPECIAL COURT FOR SIERRA LEONE Security Council Presidential Statement S/PRST/2014/6 (26 March 2014) welcomed the conclusion of UNIPSIL 
and commended Sierra Leone for its achievements in consolidating peace 12 years after the conclusion of its civil war. Security Council Visiting Mission Reports S/2014/242 (3 April 
2014) was on the 19-23 May mission to West Africa including Sierra Leone. S/2004/525 (2 July 2004) was on the 20-29 June mission to West Africa including Sierra Leone. S/2003/688 
(7 July 2003) was on the 26 June- 5 July mission to West Africa including Sierra Leone. S/2000/992 (16 October 2000) was on the 7-14 October mission to Sierra Leone. Security 
Council Meeting Records S/PV.4835�����6HSWHPEHU�������ZDV�WKH�GHEDWH�RQ�WKH�81ŠV�UROH�LQ�SURPRWLQJ�MXVWLFH�DQG�WKH�UXOH�RI�ODZ�LQ�SRVW�FRQƄLFW�VLWXDWLRQV��S/PV.4833 (24 September 
2003) was an open meeting on the role of the UN with regard to justice and the rule of law. S/PV.4785 (9 July 2003) was on the report of the Security Council mission to West Africa 
from 26 June to 5 July 2003. S/PV.4439 (18 December 2001) was on the report of a UN-ECOWAS mission to West Africa. S/PV.4340 (28 June 2001) was on the situation in Sierra Leone. 

was added to the original document, assert-
ing that the UN was of the view that the 
amnesty provision would not apply to geno-
cide, crimes against humanity, war crimes 
and other serious violations of international 
humanitarian law (S/1999/836). Alongside 
the introduction of amnesty as a basis for 
moving forward, Article XXVI of the Accord 
provided for a truth and reconciliation com-
mission (TRC) to be established, covering 
the period since the beginning of the civil war 
in 1991. The TRC was put into Sierra Leo-
nean law by an Act adopted by parliament on 
10 February 2000. 

On 22 October 1999, the Security Coun-
cil authorised the establishment of the UN 
Mission in Sierra Leone (UNAMSIL), with 
a maximum strength of 6,000 military per-
sonnel, including 260 military observers, to 
oversee the agreement (S/RES/1270). How-
ever, the RUF did not abide by the agreement, 
resisted disarmament e!orts and in April and 
May 2000 attacked UN peacekeepers, taking 
several hundred of them hostage. The Coun-
cil responded by increasing the authorised 
strength of UNAMSIL in resolution 1299 of 
19 May 2000. The abduction of UN peace-
keepers prompted an intervention by UK 
forces that, along with the UNAMSIL pres-
ence, brought the parties back to the negotiat-
ing table and focused the international com-
munity’s resolve to end the conflict, which 
was o#cially declared over in January 2002.

It was at this point, after the RUF failed to 
abide by the Lomé Accords, President Kabbah 
requested that the Secretary-General assist in 
the establishment of a special court to try the 
RUF senior leadership for crimes against Sier-
ra Leoneans and UN peacekeepers. 

Kabbah made an o#cial request in a letter 
to the Council to establish a special crimi-
nal court on 12 June, reasoning that Sierra 
Leone was ill equipped to try the RUF crim-
inals on its own (S/2000/786). His request 
included a general framework for a court to 
be established by the Council along the fol-
lowing lines:
• The mandate of the court should be 

narrow in order to prosecute “the most 
responsible violators and the leadership of 

the Revolutionary United Front”, limiting 
the trials to a few dozen.

• The applicable law should be internation-
al law for international crimes and domes-
tic criminal law.

• The court should be seated in Sierra 
Leone for the pre-trial and trial phases 
but have the ability to relocate if security 
so requires. The court of appeals for the 
ICTR and ICTY in The Hague could be 
used as the court of appeals for the special 
court for Sierra Leone.

• The court should have two chief co-pros-
ecutors, one of which would be the Attor-
ney-General of Sierra Leone. It should 
also have provisions for defence attorneys 
and investigators. 

• UNAMSIL should be able to apprehend 
indictees and provide security if needed. 

• Sentences of the convicted should be 
served in Sierra Leone in proper facilities 
constructed with international assistance. 
The Secretary-General’s initial obser-

vations, contained in his 31 July report on 
UNAMSIL were that the court should try 
“those most responsible for the serious viola-
tions of international humanitarian law com-
mitted in Sierra Leone”, under both inter-
national and domestic law (S/2000/751). He 
noted that the UN would not associate itself 
with a court that under Sierra Leonean law 
could impose the death penalty. He further 
noted that the local justice system was fair, yet 
severely understa!ed and underfunded and 
hence would require substantial assistance. At 
the same time, he told the Council that there 
were enough barristers available to serve as 
defence counsel if provided with adequate 
security guarantees.

Several Council members, including the 
UK, US and The Netherlands (which served 
on the Council in 1999 and 2000) were very 
supportive of the proposition to establish the 
SCSL. At the same time, there was a general 
consensus among the P5 that the Council 
would not establish the SCSL as a subsidiary 
body of the Council, mainly given the finan-
cial implications involved, based on the expe-
rience of the ad hoc Tribunals. On 14 August 
2000, the Council adopted resolution 1315, 

requesting the Secretary-General to negoti-
ate an agreement with Sierra Leone “to cre-
ate an independent special court consistent 
with this resolution” and to report to the 
Council within 30 days on the negotiations 
and any recommendations he might have. 
Among other things, the Secretary-General 
was requested to report on the amount of vol-
untary contributions that would be needed to 
operate the Court, the comment thus indicat-
ing the Council’s objection to using assessed 
contributions for this purpose.

In his 4 October report, the Secretary-
General presented the Council with a draft 
agreement negotiated with Sierra Leone and 
his observations (S/2000/915). He noted that 
the agreement would establish the SCSL as a 
standalone court, not part of the UN and not 
anchored in domestic law. As it would not be 
created by the Council, but by agreement with 
Sierra Leone, other states would not be obli-
gated to cooperate with it. The Secretary-Gen-
eral therefore recommended that the Council 
consider endowing the SCSL with Chapter 
VII powers in order to request foreign govern-
ments to surrender accused persons to it. 

In his report, the Secretary-General told 
the Council that he considered it appropriate 
that the temporal jurisdiction of the Court be 
set to begin with events that occurred from 
30 November 1996 onwards (the date of the 
Abidjan Peace Accords, the first peace accord 
signed between warring parties, which failed 
to end the civil war in the country), since 
going back to the beginning of the civil war 
would overburden the SCSL. As for amnesty, 
both the UN and Sierra Leone maintained 
that the Lomé Accords did not a!ect the 
personal jurisdiction for the SCSL. Another 
element with institutional implications was 
the view that having jurisdiction over those 
bearing “the greatest responsibility”—as stip-
ulated by the Council in resolution 1315—
would limit the prosecutor to pursue convic-
tions only against high-ranking o#cials. The 
Secretary-General recommended the phrase 

“persons most responsible”, which would 
guide the prosecutor to consider the gravity 
and scale of the act, not only the high rank or 
political position of the suspect. 
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UN DOCUMENTS ON THE SPECIAL COURT FOR SIERRA LEONE Security Council Letters S/2012/891 and S/2012/892 (28 November 2012) was an exchange of letters between 
WKH�SUHVLGHQW�RI�WKH�&RXQFLO�DQG�WKH�6HFUHWDU\�*HQHUDO�UHJDUGLQJ�WKH�6HFUHWDU\�*HQHUDOŠV�SURSRVDO�IRU�DOWHUQDWLYH�PHDQV�RI�ƃQDQFLQJ�WKH�6SHFLDO�&RXUW�IRU�6LHUUD�/HRQH��S/2012/160 
(14 March 2012) was a mid-term report of the Secretary-General on UNIPSIL. S/2011/74 (11 February 2011) was from the Secretary-General recommending the withdrawal of UNMIL 
guard forces from the Special Court for Sierra Leone premises in Freetown. S/2010/560 (6 October 2010) and S/2010/561 (29 October 2010) was an exchange of letters between the 
Secretary-General and the president of the Council on supplementing the funds of the SCSL from assessed contributions. S/2006/207 (31 March 2006) was from the Netherlands to 
the president of the Council indicating the willingness of the Netherlands to host the Special Court for Sierra Leone for the trial of Charles Taylor. S/2004/724 (9 September 2004) was 
the Secretary-General’s report on UNAMSIL. S/2004/183 and S/2004/182 (10 March 2004) was an exchange of letters between the Secretary-General and the president of the Council 
on supplementing the funds of the SCSL from assessed contributions. S/2001/693 (13 July 2001) was from the Secretary-General addressed to the president of the Council regarding 
revised budget estimates for operation of the Court S/2001/40 (12 January 2001) and S/2001/95 (31 January 2001) was an exchange of letters between the Secretary-General and the 
president of the Council on funding and other elements pertaining to the SCSL’s proposed statute. S/2000/1234 (22 December 2000) was from the president of the Council addressed 
WR�WKH�6HFUHWDU\�*HQHUDO�UHDƅUPLQJ�WKH�&RXQFLOŠV�VXSSRUW�IRU�UHVROXWLRQ�������������DQG�VXJJHVWLQJ�DPHQGPHQWV�WR�WKH�GUDIW�DJUHHPHQW�EHWZHHQ�WKH�81�DQG�WKH�JRYHUQPHQW�RI�6LHUUD�
Leone. S/2000/786 (10 August 2000) was the request of President Kabbah to the Council to establish a special criminal court to try the RUF criminals. S/1999/777 (12 July 1999) was 
from Togo to the Council president containing the Lomé Peace Accord.  Secretary-General’s Reports S/2011/119 (9 March 2011) was on UNIPSIL. S/2000/915 (4 October 2000) was 
on the establishment of a Special Court for Sierra Leone. S/2000/751 (31 July 2000) was on UNAMSIL. S/1999/836 (30 July 1999) was on the UNIPSIL. 

OTHER DOCUMENTS ICC-PRERS/03-01-06 (13 April 2006) was a Memorandum of Understanding on Administrative Arrangements between the ICC and the SCSL regarding the 
Taylor trial.

The Secretary-General further advised 
against sharing institutional resources 
between the ad-hoc Tribunals and the SCSL, 
as the burden on a possible joint appeals 
chamber would be beyond its capacity. He 
suggested two trial chambers and one appeals 
chamber for the Court. 

A key point of contention in the report 
revolved around financing. The Secretary-
General was concerned that voluntary con-
tributions for the SCSL would not provide 
a reliable and continuous source of funding 
for the Court and that Sierra Leone lacked 
the resources to fund the SCSL itself. He 
said bluntly that “the only realistic solution 
is financing through assessed contributions”. 
The request to use assessed contributions 
was further emphasised by Kabbah during 
the Council’s 9-12 October 2000 visit to the 
country (S/2000/992).

Nevertheless, in a 22 December 2000 let-
ter from the president of the Council to the 
Secretary-General, the Council reiterated its 
position that the Court be funded by volun-
tary contributions (S/2000/1234). It suggest-
ed the creation of a management commit-
tee to assist the court in obtaining adequate 
funding and provide advice on matters of 
court administration. It further took the posi-
tion that the Secretary-General will not open 
the Court before funding was available for its 
first year of operation, with further pledges 
for a second year.

The Council further requested that the 
agreement with Sierra Leone exclude juris-
diction over peacekeepers, unless the state of 
nationality was “unwilling or unable genu-
inely to carry out an investigation or prosecu-
tion”, and the Council, “on the proposal of 
any State”, authorised the court to exercise 
its jurisdiction. The Council also insisted that 
jurisdiction remain over “persons who bear 
the greatest responsibility for serious viola-
tions of international humanitarian law and 

Sierra Leonean law committed in the terri-
tory of Sierra Leone since 30 November 1996, 
including those leaders who, in committing 
such crimes, have threatened the establish-
ment of and implementation of the peace 
process in Sierra Leone”, as it was appropri-
ate for the SCSL to focus on the leaders and 
their crimes. Finally, the Council took the 
position that one trial chamber, not two, was 
su#cient. 

The exchange of views continued when 
the Secretary-General in a 12 January 2001 
letter to the Council’s president reluctant-
ly conceded on several issues (S/2001/40). 
He said that the language on those bearing 
the “greatest responsibility” could be used, 
though it was up to the SCSL to interpret 
the meaning of this wording through its own 
jurisdiction. He suggested that the president 
of the SCSL have the authority to ask the 
Security Council to induce home states to 
prosecute or extradite to the SCSL peace-
keepers who were accused of committing 
crimes in Sierra Leone.

Furthermore, although he cautioned 
“against the establishment of the Court on the 
basis of availability of funds for one year and 
pledges for the following year”, he accepted 
that the SCSL would be funded from volun-
tary contributions but said that he would not 
move forward with commencement of the 
SCSL until it had funds for a full year and 
pledges for another two years. 

In a 31 January letter from the president 
of the Council to the Secretary-General, the 
Council accepted the Secretary-General’s 
positions, with the exception of the proposi-
tion that the president of the SCSL have the 
authority to address the Council (S/2001/95).

This issue of funding—or lack thereof—
continued to be a topic of discussion among 
the Secretariat, the Council and member 
states. Some elected Council members raised 
concerns about using voluntary contributions. 

For example, Mauritius stated on 18 Decem-
ber 2001 that, given the di#culties in finding 
funds for the SCSL to that point, the Council 
should have learned not to rely on voluntary 
contributions (S/PV.4439).

In consultation with Council members, 
the Secretary-General had to scale down the 
predicted operation of the Court to be com-
mensurate with the amount of funds likely 
to be made available (S/2001/693). Under 
pressure from Council members throughout 
2001 (see for example comments made by 
the US on 28 June 2001 in S/PV.4340), and 
despite significant shortfalls in contributions 
and pledges, the Secretary-General informed 
the Council on 26 December that he would 
initiate the process of commencing the opera-
tions of the SCSL (S/2001/1320).

The Agreement between the UN and Sier-
ra Leone on the Establishment of a Special 
Court for Sierra Leone, with the statute of 
the Court included as an annex, was signed 
in Freetown on 16 January 2002 and entered 
into force on 12 April 2002. A management 
committee was created to assist the Secre-
tary-General in obtaining funding and pro-
vide policy guidance on non-judicial func-
tions of the Court. Its members were the US, 
the UK, Canada, Nigeria, the Netherlands, 
Sierra Leone and the Secretary-General (rep-
resented by the O#ce of Legal A!airs).

About a year later, in March 2003, the 
Prosecutor submitted to the Court the first 
of what within the following months would 
become a total of 13 indictments against 
leaders of the RUF, the AFRC and the Civil 
Defence Forces (CDF)—a group formed 
during the war by senior government o#cials 
to fight the RUF—and then-Liberian Presi-
dent Charles Taylor. The Liberian president, 
who had supported the RUF and profited 
from the war, went into exile in Nigeria in 
August 2003 as part of a deal struck to restore 
peace in that war-torn country. 
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It was not until March 2006 that Liberia 
o#cially requested the extradition of Taylor, 
who was eventually handed over by Nigeria to 
the SCSL. This was preceded by an authori-
sation by the Council to the UN Mission in 
Liberia (UNMIL), established in September 
2003 to replace the ECOWAS forces in the 
country, to apprehend and detain Charles 
Taylor in the event of his return to Liberia 
and transfer to the SCSL (S/RES/1638). 

Taylor had been given asylum in Nigeria 
as part of an uno#cial understanding and 
with support of some P5 members. And 
although Council members, including the P5, 
stated on occasion that he should be brought 
to justice, the Council was ambivalent on this 
issue. For example, before the indicted Taylor 
left Liberia for Nigeria, the UK, reporting on 
Council’s 26 June-5 July 2003 Council mis-
sion to West Africa which it led, stated that 

“President Obasanjo told us of his intention 
to o!er to receive President Taylor in Nigeria, 
but we made it clear that it was not for the 
mission—and probably not for the Security 
Council—to get involved in specific politi-
cal decisions in the region” (S/PV.4785 of 9 
July 2003). The tacit support for the Nigerian 
asylum was also evident when the Council 
adopted resolution 1667 (31 March 2006) 
after Taylor’s arrest, welcoming the transfer of 
Taylor to the SCSL and “renewing its expres-
sion of appreciation to Nigeria … for provid-
ing for former President Taylor’s temporary 
stay in Nigeria”.

The prospects of Taylor’s trial in Freetown 
raised serious concerns for the local govern-
ment and moreover in neighbouring Liberia 
over safety and security. Measures were taken 
to try Taylor elsewhere, and the Netherlands 
agreed to host the SCSL proceedings in The 
Hague (S/2006/207). The ICC agreed to have 
the SCSL hold the trial on its premises (ICC-
PRERS/03-01-06). The Council, noting that 
Taylor’s presence in the region was an imped-
iment to stability and to international peace 
and security in the region, lifted the travel 
ban on Taylor—established under the Libe-
ria sanctions regime in resolution 1521—to 
facilitate this arrangement and decided that 
the SCSL would retain jurisdiction over Tay-
lor in the Netherlands (S/RES/1688). Later, 
it decided to lift the travel ban on any indi-
vidual whose presence was needed to testify 
in Taylor’s trial in The Hague (S/RES/1793).

The SCSL convicted Taylor of war crimes 

and crimes against humanity and on 30 May 
2012 sentenced him to 50 years of imprison-
ment. On 10 December 2013, the Council 
adopted resolution 2128, acknowledging the 
26 September 2013 decision of the SCSL’s 
appeals chamber to uphold Taylor’s verdict 
and the UK’s willingness to have Taylor 
serve his sentence in its territory (the other 
eight prisoners convicted by the SCSL are 
serving their sentences in Rwanda, in accor-
dance with an agreement reached between 
the Court and Rwanda). 

The Council was integral to the operations 
of the Court in several ways, in particular with 
its security arrangements. On 17 September 
2004, as UNAMSIL was winding down, it was 
authorised to support local police in maintain-
ing security for the SCSL (S/RES/1562). With 
UNAMSIL ending operations, the Council, 
under Chapter VII, authorised UNMIL on 
19 September 2005 to deploy from Novem-
ber 2005 up to 250 UN military personnel 
in Sierra Leone to provide security for the 
Court, subject to the consent of the troop-
contributing countries and the government of 
Sierra-Leone (resolutions 1626, 1885, 1938 
and 2008). The Council was consistent on this 
issue until the Secretary-General recommend-
ed on 11 February 2011 that the UNMIL 
military guard force be withdrawn since the 
archives of the SCSL would be transferred to 
The Hague (S/2011/74).

Originally, it was thought that the SCSL’s 
lifespan would be three or so years. Yet the 
Court went on to operate until the end of 
2013. Throughout that period, lack of fund-
ing plagued the SCSL, and was the major 
topic of discussion in the management com-
mittee. Despite significant contributions from 
countries such as the UK, the US and The 
Netherlands, the SCSL consistently operat-
ed under budget as voluntary contributions 
and pledges proved not only to be insu#cient 
but, perhaps as importantly, unpredictable 
and unreliable. As early as on 24 September 
2003, for example, the UK appealed to states 
to provide further contributions or else “the 
court will be bankrupt” before its first trial 
(S/PV.4833). In a debate on the rule of law 
on 30 September of that year, Sierra Leone 
further pleaded with states for essential con-
tributions. Canada warned that without fur-
ther resources the Court would not be able to 
fulfil its task (S/PV.4835).

These recurring shortages have been 

argued by commentators to have a!ected 
the quality of the work of the Court to an 
extent—for example, possibly a!ecting the 
ability of the prosecutor to pursue charges 
against more than 13 perpetrators. There 
were complaints that because of budgetary 
constraints the Court could not carry out 
important communication and outreach to 
the local population about its work, thus frus-
trating one of the benefits of holding most of 
the trials in Sierra Leone itself. In some cases, 
the accused challenged the impartiality of a 
Court that was funded (including its judges’ 
salaries) by specific donor states. Another 
point raised was the fact that the Defence 
O#ce of the Court, under the auspices of the 
Registrar, did not enjoy the same indepen-
dence as the Prosecutor and that the defence 
counsel were underfunded in their e!orts to 
represent their clients.

The Council also noted with concern in a 
number of resolutions adopted between 2000 
and 2004 the financial woes of the Court and 
called on states to contribute to the SCSL 
and fulfil pledges given for funding (reso-
lutions 1370, 1436, 1470, 1508, 1537 and 
1620). But despite these supportive words, 
the problematic funding structure persisted.

Both in 2004 and in 2010, the Secre-
tary-General asked the Council to support 
his bringing to the attention of the Gen-
eral Assembly the need for assessed contri-
butions to complement the SCSL budget, 
and the Council responded in the a#rma-
tive (S/2004/182, S/2004/183, S/2004/724, 
S/2010/560, S/2010/561, S/2011/119, 
S/2012/160 and S/RES/1537). 

Yet the Council was not always forthcom-
ing on such requests. On 8 November 2012, 
the Secretary-General informed the Council 
that there was a $14 million estimated short-
age in the SCSL budget until expected clo-
sure in 2013 (S/2012/891). Reflecting impa-
tience with the fact that the Court had yet to 
complete its work, the Council replied in a 28 
November 2012 letter that the members had 
reservations about the Secretary-General’s 
intentions and asked that e!orts be inten-
sified to fund the Court through voluntary 
contributions (S/2012/892). However, the 
Secretary-General proceeded to request suc-
cessfully that the General Assembly approve 
that the budgetary gap be filled by assessed 
contributions (A/67/606 and A/67/677).

No doubt this attitude by the Council 
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was related to the fact that the SCSL, like 
the ad hoc Tribunals, continued to operate 
well beyond its expected completion date. 
For example, in resolution 1829 of 4 August 
2008, the Council reiterated “its expectation 
that the Court will finish its work expeditious-
ly”. In another example, in resolution 2097 of 
26 March 2013, the Council requested “the 
Court to make every e!ort to complete its 
remaining work by 30 September 2013” and 
noted the exceptional approval by the Gener-
al Assembly of assessed contributions to fund 
the Court through 2013.

According to the estimates of the Sec-
retary-General and Council members, the 
Court’s lifespan was expected to be about 
three years (S/2001/40). The General Assem-
bly requested that the SCSL adopt a comple-
tion strategy on 8 April 2004, two years into 
its existence (A/RES/58/284). The Secre-
tary-General submitted the first completion 
strategy to the General Assembly and the 
Council on 26 May 2005. It provided for a 
winding-down period of the operations of the 
Court, rendering final judgments and making 
arrangements for serving sentences, and then 
a period when residual tasks would need to 
be carried out, such as supervision over the 
serving of sentences and the continued pro-
tection of witnesses. It was suggested that a 
residual mechanism be put in place to carry 
out such remaining tasks (S/2005/350). At 
that point, it was estimated that all appeals 
would be final by mid-2007. Yet as with the 
ad hoc Tribunals, delays in the progress of 
judgements occurred. With the exception of 
the Taylor trial, trials were completed in 2009. 
Taylor’s trial eventually lasted until the latter 
part of 2013, and the Court ended its activi-
ties at the end of that year. 

The Council’s direct involvement in the 
setting up of the residual mechanism was very 
limited compared to its involvement in the 
establishment of the Court. The agreement 
creating the SCSL and its statute did not 
provide any guidance on residual responsi-
bilities that would outlast the trial activities 
of the Court, yet it became clear later that 
an arrangement to that e!ect was needed. 
Consultations among SCSL o#cials, the 
management committee, the Sierra Leonean 
government and Council members were held 
in Freetown in February 2008 on the param-
eters of residual functions. Consequently, 
the deputy registrar of the SCSL, Fidelma 

Donlon, was given the task of producing a 
report on such matters for the Court and the 
management committee.

On 9 July 2010, the Secretary-General 
informed the Council of his intention to con-
clude an agreement with Sierra Leone estab-
lishing a residual mechanism for the Special 
Court for Sierra Leone (RSCSL) and a stat-
ute for the residual mechanism. 

The RSCSL agreement was signed on 
11 August 2010, and the mechanism com-
menced its work on 1 January 2014. This 
new international institution was also to be 
funded from voluntary contributions, and 
an oversight committee, with functions 
similar to that of the SCSL’s management 
committee, was established. The RSCSL is 
temporarily seated in The Hague, where it 
shares certain administrative functions with 
the ICTY in order to lower costs, but it is to 
transfer in the future to its permanent seat 
in Freetown. Its small sta! deal with the day-
to-day management of residual issues, and 
the RSCSL administration is expected to 
expand for a limited time if necessary—for 
example, if Johnny Paul Koroma, head of 
the AFRC, was to be captured and put on 
trial (although Koroma or his remains have 
never been found and the charges against 
him are pending, many believe he died in 
Liberia around 2003). 

As with the SCSL, funding proved to be a 
point of contention between the Council and 
the Secretary-General. On 8 November 2012, 
the Secretary-General stated in a letter to the 
Council that, given the di#cult experiences 
of the SCSL, funding the residual mechanism 
through voluntary contributions would not be 
prudent. Therefore, he informed the Coun-
cil that he intended to submit a proposal to 
the General Assembly for alternate means of 
financing for the mechanism (S/2012/891). 
The Council replied tersely that “there is 
no agreement with respect to the possible 
need for alternate means of financing of the 
Residual Special Court for Sierra Leone” 
(S/2012/892). In its resolution 2097 of 26 
March 2013 and presidential statement of 26 
March 2014, the Council called on states to 
contribute “generously” to the RSCSL, thus 
mimicking its language calling for contribu-
tions to its predecessor. The RSCSL, like its 
predecessor during most of its existence, is 
funded by voluntary contributions. 

Conclusions and Analysis
The Council was slow to take action in the 
face of the brutal civil war in Sierra Leone. 
Once focused, however, the Council, on the 
initiative of the US and the UK, with much 
involvement from The Netherlands, and in 
collaboration with the Sierra Leone govern-
ment, acted swiftly and persistently (includ-
ing by visiting the country and discussing the 
issue directly with the president of Liberia 
in October 2000), and pushed for the estab-
lishment of an accountability mechanism 
to complement other transitional justice 
mechanisms, notably the truth and recon-
ciliation commission (TRC). If it were not 
for the issue of funding for the SCSL, the 
Court might have been up and running in a 
very brief period. 

The SCSL was the innovative creation 
of a stand-alone international institution by 
treaty between the UN and Sierra Leone. It 
was not part of the UN system, as the Coun-
cil refused to establish it as a subsidiary body, 
and equally it was not part of the Sierra 
Leone domestic legal system. Its jurisdiction 
extended over crimes under international 
law as well as under Sierra Leonean law. Its 
personnel were a mix of international and 
local judges and o#cials. 

The establishment of the SCSL as an inter-
national court rather than a domestic one 
proved to be legally significant. It allowed for 
an indictment against a sitting head of state, 
Charles Taylor; it rendered the amnesties to 
individuals agreed to in the Lomé Accords 
by Sierra Leone irrelevant to its jurisdiction; 
and it helped the UN avoid cooperation with 
a Court that could potentially sentence per-
petrators to death under Sierra Leonean law. 

At the same time, Sierra Leone envisioned 
a special court that would function within its 
own system and assist in rebuilding its capaci-
ties and training its own legal professionals. 
Since, however, the SCSL was a completely 
separate entity and tried to uphold interna-
tional standards, its positive a!ect on the 
local judicial system does not seem to have 
been significant (as this left less room and 
resources for training local sta! on the job). 
This was probably exacerbated by the fact 
that lack of secure and adequate funding 
meant very limited resources for non-essen-
tial and non-judicial activities, such as out-
reach and connecting the local population to 
the work of the Court.
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UN DOCUMENTS ON THE SPECIAL TRIBUNAL FOR LEBANON Security Council Resolutions S/RES/1757 (30 May 2007) decided on the entry into force of the agreement between 
the UN and the Lebanese Republic on the establishment of a Special Tribunal for Lebanon. S/RES/1644 (15 December 2005) extended UNIIIC’s mandate by six months, requested reports 
on the progress of the investigation every three months and requested the Secretary-General to identify the nature and scope of assistance needed by Lebanon. S/RES/1636 (31 October 
2005) urged Syria to cooperate with the investigation and established sanctions against suspects in the assassination and renewed the mandate of UNIIIC. S/RES/1595 (7 April 2005) 
HVWDEOLVKHG�81,,,&�WR�LQYHVWLJDWH�WKH����)HEUXDU\������DVVDVVLQDWLRQ�RI�IRUPHU�/HEDQHVH�3ULPH�0LQLVWHU�5DƃT�+DULUL��S/RES/1559 (2 September 2004) urged withdrawal of all foreign 
forces from Lebanon, disarmament of all Lebanese and non-Lebanese militias, extension of the Lebanese government’s control over all Lebanese territory and free and fair presidential 
elections. Security Council Presidential Statement S/PRST/2005/4 (15 February 2015) condemned the Hariri assassination. Security Council Meeting Record S/PV.5329 (15 December 
2005) was the meeting at which resolution 1644 was adopted, extending UNIIIC’s mandate by six months. Security Council Letters S/2012/101 (16 February 2012) and S/2012/102 (17 
February 2012) was an exchange of letters between the Secretary-General and the president of the Council regarding the extension of the Tribunal’s mandate through 1 March 2015. 
S/2007/286�����0D\�������ZDV�IURP�3UHVLGHQW�/DKRXG�RSSRVLQJ�WKH�LQYROYHPHQW�RI�WKH�6HFXULW\�&RXQFLO�LQ�/HEDQHVH�LQWHUQDO�DƂDLUV�ZLWK�WKH�HVWDEOLVKPHQW�RI�WKH�7ULEXQDO�XQGHU�&KDSWHU�
VII. S/2007/281 (15 May 2007) was from Prime Minister Siniora requesting a binding action by the Council to establish the Tribunal. S/2006/911�����1RYHPEHU�������FRQƃUPHG�&RXQFLO�
support for the international Tribunal. S/2005/762 (5 December 2002) was from Lebanon requesting an extension of the UNIIIC’s mandate. S/2005/662 (20 October 2005) contained 
WKH�ƃUVW�81,,,&�UHSRUW��Secretary General’s Reports S/2009/106�����)HEUXDU\�������ZDV�WKH�ƃQDO�UHSRUW�RI�WKH�6HFUHWDU\�*HQHUDO�RQ�WKH�6SHFLDO�7ULEXQDO�IRU�/HEDQRQ�EHIRUH�LW�FRP-
menced functioning as an independent judicial body on 1 March 2009. S/2006/893 (15 November 2006) was on the establishment of a special tribunal for Lebanon. S/2006/176 (21 March 
������LGHQWLƃHG�WKH�QDWXUH�DQG�VFRSH�RI�WKH�LQWHUQDWLRQDO�DVVLVWDQFH�QHHGHG�WR�WU\�WKRVH�HYHQWXDOO\�FKDUJHG�ZLWK�WKH�+DULUL�DVVDVVLQDWLRQ�EHIRUH�D�WULEXQDO�RI�DQ�LQWHUQDWLRQDO�FKDUDFWHU��
S/2005/203 (24 March 2005) was a report of the Mission of Inquiry into the circumstances, causes and consequences of the 14 February Beirut bombing that killed Hariri and 22 others.

Its separation from the local judicial sys-
tem and the fact that the majority of its sta! 
was international made its day-to-day func-
tion similar to that of the ad hoc Tribunals in 
several ways. And while it was not established 
by the Council, the terms of its establishment 
were essentially dictated by the Council.

First, with the exception of the Taylor trial 
in The Hague, the seat of the Court was in 
Freetown, thus bringing justice closer to the 
people of Sierra Leone and making it more 
visible to them. The cooperation of the local 
government was key in this regard. It is nota-
ble that even when the prosecutor decided 
to indict pro-government and former gov-
ernment o#cials, causing a public outcry 
in Sierra Leone, cooperation with the SCSL 
remained strong. As for the Taylor trial, it was 
decided that the security and stability inter-
ests outweighed the benefits of holding the 
trial in Freetown. The appropriateness of this 
decision in the end is open to argument since 
one can only speculate how a trial in Free-
town would have a!ected the region. 

The creation and operation of the SCSL 
gave rise to several contentious disagree-
ments between the Council and the Secre-
tary-General, most noticeably with respect to 
funding. The SCSL was funded by voluntary 
contributions as Council members refused 
to create the Court as a subsidiary body and 
agree to its being funded from assessed con-
tributions, no doubt due to their experience 
with the ad hoc Tribunals. The Council essen-
tially forced the Secretary-General to agree 
on such a funding structure against his own 
recommendations and wishes. Coming to 
terms with this fact, the Secretary-General 
insisted that the Court start its operations 
only after it had obtained proper funding for 
what was expected to be its roughly three-
year lifespan. Council members, though 
agreeing to this position in theory, pushed 
the Secretary-General to commence Court 

operations as soon as possible to demonstrate 
their political resolve to rebuild the country 
and hold perpetrators of crimes accountable. 
The Secretary-General was also forced to 
decrease the budget of the SCSL and accord-
ingly its planned operations. 

The SCSL eventually operated for almost 
14 years, during which it was constantly 
underfunded. This was the case prior to the 
commencement of its operations and contin-
ues to be so for the RSCSL, against the clear 
recommendation of the Secretary-General. 
The expectations that the Court would fin-
ish its work in three years were unrealistic. As 
the Court’s operations continued beyond the 
projected closing date, the Council became 
more focused on its expenditure, and was 
weary of the Secretary-General’s repeated 
requests for assessed contributions to cover 
budgetary gaps in voluntary contributions.

The lack of funding was a constant theme 
throughout the life of the Court. It was regu-
larly discussed in the management committee 
and at times threatened the continuing work 
of the Court itself. Only 13 indictments were 
pursued and nine trials held, as opposed to 
initial expectations that several dozen perpe-
trators would be tried by the SCSL. Though 
this fact is also related to prosecutorial dis-
cretion, the limited budget of the Court no 
doubt a!ected the policies pursued. 

The Council, for financial reasons, was only 
amenable to having one trial chamber and not 
two as recommended by the Secretary-Gener-
al, and dictated language in the SCSL statute 
to pursue those bearing the “greatest respon-
sibility for serious violations of international 
humanitarian law and Sierra Leonean law”. 
As noted above, the Secretary-General wished 
to refrain from such a formula that could limit 
prosecutions to a few high-ranking o#cials, 
which ended up being the case. 

The Council refrained from setting up 
the SCSL as a subsidiary body for financial 

reasons, but it also refrained from obligating 
states other than Sierra Leone to cooperate 
with the Court. Instead, it left the door open 
to take action if it deemed it necessary. Thus, 
Nigeria was not legally obligated to turn over 
Taylor despite his indictment. The loophole 
created in the Council’s relationship with the 
SCSL allowed for political considerations 
to be taken into account at the expense of 
accountability. Notably, Nigeria gave Tay-
lor asylum as part of an implicit agreement 
to remove him from Liberia and advance a 
peaceful solution. The assumption was that 
if the SCSL tried Taylor, this could have 
a!ected Sierra Leone’s stability and the sta-
bility of the government of Liberia (taking 
into account the suspected personal rela-
tions between the new leaders of Liberia 
and Charles Taylor). Of course, it is open for 
debate whether the delay in his trial allowed 
for the potential for instability in the region 
to diminish, or whether these fears based on 
considerations of peace versus justice proved 
to be unwarranted. 

Other forms of cooperation were apparent 
in the relationship between the Council and 
the SCSL. The Council authorised UNAM-
SIL and later UNMIL to provide secu-
rity for the Court, although not the power 
to apprehend suspects as Sierra Leone ini-
tially requested. The one exception was the 
authorisation for UNMIL to apprehend Tay-
lor if he was extradited back to Liberia. The 
Council also assisted the SCSL by lifting the 
travel ban on Charles Taylor and on potential 
witnesses in order to facilitate Taylor’s trial 
in The Hague, and contributed to the agree-
ment to have the Netherlands host his trial. 

Special Tribunal for Lebanon
The only other tribunal of an international 
character established to date by the Securi-
ty Council is the Special Tribunal for Leba-
non (STL). On 14 February 2005, a large 
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explosion in downtown Beirut killed 23 peo-
ple, including former Lebanese Prime Min-
ister Rafik Hariri, and injured many others. 
National and international condemnation of 
the bombing was quick to follow. 

Having already called for the withdrawal 
of all foreign forces from Lebanon in resolu-
tion 1559 of September 2004, Western pow-
ers were presented with a political opportu-
nity to exert pressure on Syria, the suspected 
culprit. Led by France and the US, the Coun-
cil set up the UN International Independent 
Investigative Commission (UNIIIC), which 
eventually led to the establishment of the 
STL, both of which were widely seen as part 
of a broader political e!ort to strengthen pro-
Western Lebanese factions and undermine 
Syrian influence in the country. 

On 15 February 2005, the day after the 
Hariri assassination, the Secretary-Gener-
al briefed the Council in consultations. In 
a presidential statement condemning the 
attacks, the Council requested the Secretary-
General “to report urgently on the circum-
stances, causes and consequences of this 
terrorist act” (S/PRST/2005/4). The Secre-
tary-General then proceeded to establish a 
fact-finding mission, and acting on its con-
clusions, recommended that the Council set 
up an independent international investiga-
tion to establish responsibility for the attack 
(S/2005/203). 

In resolution 1595 of 7 April 2005, the 
Council established the UNIIIC for an initial 
period of three months to assist the Lebanese 
authorities with their investigation into the 
assassination. A key to reaching agreement 
on this step was the Lebanese government’s 
approval of the establishment of the Commis-
sion. The UNIIIC would eventually produce 
11 reports and its mandate ended on 28 Feb-
ruary 2009. 

The initial report of the UNIIIC, on 20 
October 2005, concluded that the assassi-
nation of Hariri could not have taken place 
without the involvement of Lebanese and 
Syrian security o#cials (S/2005/662). Syria 
in the meantime declared that it was ready to 
hand over any Syrian involved in the assassi-
nation to an international court, while at the 
same time rejecting the work of the UNIIIC 
and its conclusions as politically biased.

On 31 October, the Council adopted reso-
lution 1636, extending the mandate of the 
UNIIIC until 15 December and establishing 

a sanctions regime (consisting of a travel ban 
and asset freeze) to target suspects in the 
Hariri assassination (though no individual 
was ever actually listed by the 1636 Sanctions 
Committee). It also decided under Chap-
ter VII that Syria must fully cooperate with 
UNIIIC. The head of the UNIIIC, Commis-
sioner Detlev Mehlis, was given extensive 
responsibility to report to the Council on Syr-
ian non-cooperation and also to suggest indi-
viduals for designation by the newly estab-
lished Sanctions Committee in such cases. 

The resolution, adopted unanimously, sig-
nalled a firm expectation that Syria should 
cooperate promptly and substantively. There 
was a clear threat of “further action” if the 
requirements of the resolution were not met. 
However, during the negotiations over the 
resolution, language implicating Syria in the 
Hariri assassination was either taken out or 
softened from the French text in order to 
achieve unanimity for the resolution.

Throughout the UNIIIC’s existence, the 
Lebanese government continued to formally 
welcome its work and asked that its man-
date be extended to political assassination 
attempts that occurred in Lebanon after 1 
October 2004 (S/2005/762 of 5 December 
2005). Furthermore, on 13 December 2005, 
it made its first formal request that perpetra-
tors of the acts under investigation be tried by 
a tribunal of international character. 

The Council responded unanimously 
with resolution 1644 of 15 December 2005, 
in which it urged Syria to cooperate, extend-
ed the mandate of UNIIIC by six months, 
allowed the Commission to provide techni-
cal assistance to Lebanon for the investiga-
tion of other assassinations and cautiously 
requested the Secretary-General to assist 
Lebanon in identifying the nature and scope 
of international assistance needed for the 
investigation and report back to the Council. 
Led by France and the US, several Council 
members viewed the resolution as an expres-
sion of commitment towards Lebanon, 
though the language on the establishment 
of a tribunal at this point was very non-com-
mittal. This reflected the hesitancy of Russia 
and China about establishing a new interna-
tional tribunal that could further jeopardise 
the already limited Syrian cooperation. Rus-
sia, while voting for the resolution, expressed 
its concerns over the continued negativity 
towards Syria (S/PV.5329). 

The report of the Secretary-General pur-
suant to resolution 1644 on the scope and 
nature of international assistance for the 
Tribunal was published on 21 March 2006 
(S/2006/176). It recommended the establish-
ment of a “mixed” tribunal, comprising both 
Lebanese and international o#cials, paid 
for jointly by the UN and Lebanon, to be 
based outside Lebanon and constituted by 
an agreement between the UN and Lebanon. 
The report further recommended that the 
Tribunal have personal jurisdiction over all 
individuals responsible for the Hariri assas-
sination and apply Lebanese criminal law.

The Council responded by asking the 
Secretary-General to negotiate an agreement 
with the government of Lebanon taking into 
consideration the views expressed by member 
states (resolution 1664 of 29 March 2006). 
The Secretary-General was to report back to 
the Council on the negotiations, with particu-
lar attention given to the issue of funding. 

The Secretary-General’s report on the 
establishment of a Special Tribunal for Leb-
anon was submitted to the Council on 15 
November 2006 (S/2006/893). It contained 
the agreement between the UN and Lebanon 
on the creation of the Tribunal and its statute. 
The Tribunal would be competent to pros-
ecute the perpetrators of other attacks with 

“similar characteristics” to the Hariri assas-
sination (criminal intent, purpose behind the 
attacks, nature of the victims targeted, pat-
tern of the attacks and perpetrators all being 
elements necessary to establish the connec-
tion) that occurred in Lebanon from 1 Octo-
ber 2004 to 12 December 2005.

With respect to funding, on top of fund-
ing that Lebanon agreed to provide the Tribu-
nal, the Secretary-General recommended UN 
funding through assessed contributions, draw-
ing on the experience of establishing the ICTR, 
ICTY and the SCSL. That said, given the dif-
ficulties on achieving agreement on assessed 
contributions for new tribunals, the Secretary-
General also presented options that combined 
assessed with voluntary member state contri-
butions and an option based on a combination 
of Lebanese and voluntary funding. 

In a 21 November 2006 letter, the presi-
dent of the Council informed the Secretary-
General that members welcomed the conclu-
sion of the negotiations with Lebanon and 
informed him that the Council recommend-
ed that the STL be financed from voluntary 
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contributions (51 percent) and by Lebanon 
itself (49 percent), rather than from assessed 
contributions (S/2006/911). 

On 23 January 2007, the UN and the 
Lebanese government signed an agreement 
for the establishment of the STL. Neverthe-
less, Lebanese internal politics were to sur-
face and eventually would force the Council 
to take an unprecedented decision regarding 
the establishment of the Tribunal. It was soon 
evident that the process of ratifying the treaty 
in Lebanon was not going smoothly.

In a 15 May 2007 letter to the Secretary-
General (S/2007/281), Lebanese Prime 
Minister Fouad Siniora informed the Secre-
tary-General that although a majority of the 
Lebanese parliament had expressed support 
for the Tribunal, the Speaker of the Parlia-
ment of Lebanon (under the power sharing 
system in Lebanon, the speaker is a Shi’a 
Muslim, a#liated with the Hezbollah led 
bloc) refused to convene a session to for-
mally ratify the statutes of the Tribunal and 
the bilateral agreement with the UN. Siniora 
asked that the Council establish the Tribunal 
through a binding decision. 

Under-Secretary-General for Legal 
A!airs Nicolas Michel briefed the Council 
on 2 May 2007 on this issue after a visit to 
Lebanon. His assessment was that a political 
solution was unlikely and that the UN should 
consider other options, since several suspects 
were in detention awaiting trial and further 
delays were detrimental to the rule of law 
and the e#cacy of the current investigation. 
He also noted that all parliamentary lead-
ers supported the Tribunal. (However, some 
were clearly opposed to its being imposed by 
the Security Council.)

The Council was also presented with a 
letter by pro-Syrian president Émile Lahoud, 
reiterating what he had already said in a simi-
lar letter to the Secretary-General on 5 Feb-
ruary 2007, namely that authorisation of the 
Tribunal by the Council would override Leb-
anese constitutional mechanisms and would 
contribute to the further destabilising of Leb-
anon (S/2007/286). The letter also accused 
Siniora of using falsifications and distortions 
of the facts to convince the Council to estab-
lish the Tribunal through a binding decision.

On 30 May 2007, the Council adopted 
resolution 1757 sponsored by Belgium, Italy, 
France, Slovakia, the UK and the US under 
Chapter VII, bringing into force on 10 June 

2007 the STL—for an initial period of three 
years—to try, under Lebanese criminal law, 
the alleged murderers of Hariri and others. 
The resolution applied the terms of the agree-
ment signed between the UN and Lebanon, 
circumventing Lebanese ratification of the 
treaty due to the parliamentary impasse in 
Beirut. The unique circumstances and the 
internal Lebanese dissents brought about five 
abstentions (China, Indonesia, Qatar, Russia 
and South Africa). The Chapter VII resolu-
tion obligates Lebanon to cooperate with the 
STL, seated in The Hague, though the reso-
lution refrains from obligating other coun-
tries—such as Syria—to do so.

The need to resort to Chapter VII to sub-
stitute for the failed Lebanese ratification of 
an international treaty served as an indication 
of the fraught political environment in which 
the STL would have to operate. 

The STL statue is unique in several 
respects. First, it allows for trial in absentia. 
Second, at the insistence of Russia in par-
ticular, jurisdiction was limited, with the 
applicable law based on specific provisions 
of the Lebanese criminal code rather than the 
much more broadly defined “crimes against 
humanity” under international criminal law. 
Third, it is a mixed tribunal composed of 
both Lebanese and international judges. 

As for funding, the statute adopts the mix-
ture of voluntary contributions and Lebanese 
funding as explained above. The resolution 
also provides that “the Secretary-General and 
the Security Council shall explore alternate 
means of financing the Tribunal” if voluntary 
contributions are insu#cient.

After the Council established the STL, it 
took a step back from involvement in the Tri-
bunal’s functions. Resolution 1757, adopted 
in May 2007, requested the Secretary-Gen-
eral to “report to the Council within 90 days 
and thereafter periodically on the implemen-
tation of this resolution”, but this was under-
stood as an obligation to report on his work 
to facilitate the establishment of the Tribunal 
and not on the work of the Tribunal itself. The 
Secretary-General submitted four reports to 
the Council, the final one on 24 February 
2009, as the Tribunal commenced its func-
tions in The Hague (S/2009/106). Since 
then, the Secretary-General only informs the 
Council of the activities of the STL sporadi-
cally and minimally through his reports on 
the implementation of resolution 1559 on the 

withdrawal of foreign forces from Lebanon.
Resolution 1757 also required the parties 

(Lebanon and the UN) to review the work 
of the Tribunal “in consultation with the 
Security Council” within three years before 
extending its mandate, if necessary. How-
ever, as the three-year period approached, 
the issue was not discussed in the Council, 
and the extension of the STL’s mandate 
was done through an exchange of letters, 
by which the Secretary-General informed 
the Council of his intention to extend the 
STL mandate by a further three years 
(S/2012/101 and S/2012/102).

The STL commenced its operations as 
the sectarian and political violence in Leba-
non continued. In one incident on 25 Janu-
ary 2008, Captain Wissam Eid of the Leba-
nese Internal Security Forces was killed along 
with three other individuals in a car bomb in 
Beirut. Eid, who survived a previous assigna-
tion attempt in 2006, specialised in tracking 
electronic data and was believed to have pre-
viously played a crucial role in gathering evi-
dence on the killing of former Prime Minister 
Rafik Hariri in 2005, as well other bombings. 
Council members condemned the attack in a 
press statement on 30 January 2008 (though 
the STL was not mentioned).

 As for the latest operations of the STL, 
the trial against four Hezbollah members 
commenced in January 2014 in absentia 
(their whereabouts are unknown, with some 
speculating that all are in fact deceased), in 
the context of continued heightened sectar-
ian tensions and the destabilising impact of 
the crisis in Syria. A fifth indictee was later 
joined to the case. 

Since the establishment of the STL, sev-
eral issues have arisen, which could have 
resulted in Council action or statements if 
Council members had so chosen. For exam-
ple, the Council was silent when Syria issued 
33 arrest warrants on 4 October 2010 against 
Lebanese and international o#cials as “false 
witnesses” relating to the four year detention 
of the former head of Lebanese security, Jamil 
al-Sayyed, for his alleged involvement in the 
Hariri assination. Sayyed was released by the 
STL in 2009 for lack of evidence. 

Rising political tensions in Lebanon were 
brought to the attention of the Council by 
the Secretary-General in his reports on the 
implementation of resolution 1559 on 19 
April 2011, a few months after the Prosecutor 
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of the STL submitted a confidential indict-
ment to the STL. The Council did not follow 
up on this issue.

In January 2013, a newspaper associated 
with Hezbollah published a confidential list of 
17 potential witnesses who might be called to 
testify in the trial, possibly endangering their 
lives. The Council did not react to this either.

The Council has also remained silent on 
the fact that the Lebanese authorities have yet 
to produce the individuals connected to the 
Hezbollah who were indicted by the STL, or 
report on their whereabouts, as their trials in 
absentia continue.

On the other hand, an incident that caught 
the Council’s attention was an attack on STL 
investigators in Beirut on 27 October 2010. 
The STL provided information on the attack 
to the Council through the O#ce of Legal 
A!airs, the head of which briefed the Council 
on the incident in consultations on 5 Novem-
ber 2010. The French Ambassador then told 
the press that the meeting was an expres-
sion of the common concern of the Council 
regarding the attacks and was an opportunity 
to rea#rm its support for the work of the Tri-
bunal. He also stressed that the Tribunal is 
an independent body and that the Council 
would not like to politicise the judicial pro-
cess involved. To date, no other attacks on 
STL sta! have occurred.

Conclusions and Analysis 
The Council established the STL via 
resolution 1757, demonstrating a proac-
tive approach towards using its powers to 
advance accountability for a particular set 
of events and against a limited number of 
individuals. While this upholds individual 
accountability, it also raises questions regard-
ing other—possibly much graver—scenarios 
in which the Council has not assisted in set-
ting up an international judicial institution to 
advance accountability. 

The Chapter VII resolution essentially 
bypassed the ratification process usually 
required for a state to be obligated by a trea-
ty. This demonstrates an innovative approach 
that the Council can adopt when a member 
state is experiencing di#culty—due to inter-
nal political reasons—to ratify a treaty about 
which it had already expressed agreement. 
On the other hand, in a di!erent context, it 
may seem as too invasive and interfering with 
the internal politics of member states.

Despite the fact that the Lebanese Parlia-
ment was unable to ratify the treaty establish-
ing the STL without the Council’s adoption of 
resolution 1757, Lebanese cooperation with 
the Tribunal (and Syrian cooperation after the 
first few years) has, on the whole, not been 
a serious issue, or at least, the issue of non-
cooperation has not been brought to the atten-
tion of the Council. (It is unclear if the five 
fugitives from the STL have not been caught 
due to unwillingness or just genuine inability 
to locate them. In fact, some believe that they 
are deceased or have fled the country.)

The Council, having established the STL, 
did not express its interest in following up on 
the Tribunal’s operations, though to be fair, it 
has not been called on to do so by the STL 
or Lebanon. This reflected the view that while 
the Council de facto established the Tribunal 
in resolution 1757, it is not a subsidiary body 
of the Council and was expected to operate 
independently, similar to the SCSL. The use 
of a Chapter VII resolution as a substitute for 
Lebanese ratification of a treaty gave rise to 
the concern that the work of the STL is likely 
to encounter several hurdles. The Council’s 
involvement was temporary, with all parties 
concerned interested in minimising Council 
involvement for fear that it would feed into 
the political discourse in Lebanon.

The Council could have substantively 
reviewed the work of the Tribunal under res-
olution 1757 when its mandate was to expire 
after three years. This was an opportunity to 
express support, if not inquire into the work of 
the STL. Instead, the Council chose to view 
the matter as a procedural obligation, and the 
STL mandate was renewed by an exchange of 
letters with the Secretary-General.

A major factor in the Council’s generally 
detached approach relates to the concern that 
Council action may play into the hands of 
those in Lebanon who perceive the STL as 
a political tool of the West and certain Gulf 
states to undermine Hezbollah and pro-Syr-
ian forces. There is a fear that Council action 
might, as a result, a!ect the general coopera-
tion of the Lebanese authorities with the STL, 
given Hezbollah’s presence in the cabinet. To 
date, the STL itself has refrained from calling 
on the Council to use its powers to assist it, 
for the very same reasons. 

That the STL can try and is trying indi-
viduals in absentia raises questions of judicial 
fairness, in particular in light of the high due 

process standards that other international 
criminal tribunals are required to uphold. 
However, the lack of significant political 
ramifications and backlash to the ongoing 
trials is perhaps partly related to the fact that 
the accused are not present and their where-
abouts are unknown to the Tribunal. 

When compared to the situation concern-
ing the operations of the SCSL, the STL 
has thus far not su!ered from serious delays 
or absence in funding that have a!ected its 
operations or necessitated alternate funding 
sources. This is true both for the voluntary 
contributions and the Lebanese contribu-
tions to its budget. It may be that due to the 
STL’s relatively small scale of operations, this 
financing structure has proven satisfactory. 

Resolution 1757 does not go far in terms 
of follow-up. No reporting to the Council on 
the actual work of the Tribunal is required, 
and the resolution refrained from obligating 
states other than Lebanon to cooperate with 
the Tribunal, despite the possible involvement 
of other states or non-state actors a#liated 
with them in the events in Lebanon (or the 
possibility that suspects will flee to another 
country, which may have been the case). Since 
the STL’s establishment, the Council has had 
a discussion dedicated to the work of the Tri-
bunal only once. These signs do not paint a 
positive picture for the Council’s interest in 
the successful conclusion of the STL’s work. 
Although, unlike the ICTY or ICTR, the STL 
is not a subsidiary body of the Council, one 
could expect the Council to take more interest 
in a body it has de facto created. 

One follow-up mechanism that the Coun-
cil did set up was a sanctions regime. But this 
expression of commitment to the success of 
the STL was not followed up. As the Tribunal 
entered into operation, the UNIIIC concluded 
its work in February 2009. By that time, no 
individual had been placed on the sanctions 
list. Moreover, a Panel of Experts to assist the 
Sanctions Committee—a common fixture in 
Council sanctions committees—was never 
established, perhaps signalling the Council’s 
lack of intent to seriously pursue sanctions. 
However, the UNIIIC reported a substan-
tial improvement in Syrian cooperation after 
the establishment of the commission. It may 
be argued that the Council was able to alter 
Syrian behaviour by deterrence, though in 
reality it never showed an intention to actu-
ally apply sanctions and the sanctions regime 
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UN DOCUMENTS ON THE ICC Security Council Resolutions S/RES/2213 (27 March 2015) renewed the mandate of UNSMIL and the 1970 Libya Panel of Experts. S/RES/2098 (28 
March 2013) renewed MONUSCO’s mandate, including an intervention brigade to neutralise rebel groups in eastern DRC, until 31 March 2014. S/RES/2016 (27 October 2011) lifted the 
QR�Ƅ\�]RQH�DQG�WKH�SURYLVLRQV�IRU�WKH�XVH�RI�IRUFH�IRU�WKH�SURWHFWLRQ�RI�FLYLOLDQV�LQ�/LE\D��S/RES/1975 (30 March 2011) imposed sanctions on Gbagbo and his circle. S/RES/1973 (17 
0DUFK�������ZDV�DGRSWHG�ZLWK�WHQ�YRWHV�LQ�IDYRXU�DQG�ƃYH�DEVWHQWLRQV�DQG�DXWKRULVHG�DOO�QHFHVVDU\�PHDVXUHV�H[FOXGLQJ�DQ�RFFXSDWLRQ�IRUFH�WR�SURWHFW�FLYLOLDQV�LQ�/LE\D�DQG�HQIRUFH�
WKH�DUPV�HPEDUJR��LPSRVHG�D�QR�Ƅ\�]RQH��VWUHQJWKHQHG�WKH�VDQFWLRQV�UHJLPH�DQG�HVWDEOLVKHG�D�SDQHO�RI�H[SHUWV� S/RES/1970 (26 February 2011) referred the situation in Libya to the 
ICC, imposed an arms embargo and targeted sanctions (assets freeze and travel ban) and established a sanctions committee. S/RES/1828 (31 July 2008) renewed UNAMID for one 
year. S/RES/1593 (31 March 2005) referred the situation in Darfur to the ICC. S/RES/1572 (15 November 2004) established an arms embargo on Côte d’Ivoire and called for sanctions 
against individuals found to be obstructing the peace process, violating human rights, publicly inciting hatred and violence and violating the embargo. S/RES/1564 (18 September 2004) 
established the International Commission of Inquiry on Darfur. S/RES/1497 (1 August 2003) authorised the deployment of a multinational force in Liberia. S/RES/1487 (12 June 2003) 
extended for another 12 months the immunity of nationals of non-state parties to the Rome Statute participating in Council-mandated and Council-authorised operations, referring to 
Article 16 as its legal basis. S/RES/1422 (12 July 2002) was on immunity for peacekeepers from non-State Parties to the Rome Statute from the jurisdiction of the Court for 12 months, 
referring to Article 16 as its legal basis. 

remains dormant. Nevertheless, the notion of 
a sanctions regime “to assist in the investiga-
tion of this crime” is an interesting develop-
ment in the context of the Council’s di!erent 
approaches to the issue of the rule of law. 

For the Council, the initial investigation and 
eventual establishment of the STL were part 
of a wider political dynamic to strengthen pro-
Western Lebanese factions and undermine 
Syrian influence in the country. A political 
opportunity presented itself for Western pow-
ers—led by France, with its history and ties to 

Lebanon and with the strong support of the 
US—to exert pressure on Syria, the suspected 
culprit in the assassination of an anti-Syrian 
prime minister. However, the nature of legal 
procedures is that they are time-consuming 
and slow-paced, whereas political scenarios 
and interests change much faster. In this par-
ticular context, the political dynamics vis-à-vis 
Syria that led to the establishment of the Tri-
bunal were overtaken by the ongoing political 
dynamics and rift in the Council concerning 
the Syrian civil war. In addition, it would seem 

that the investigation has gone in the direction 
of the Hezbollah rather than Syria. A ques-
tion remains how the Council would respond 
if certain states or other actors interfered and 
undermined the work of the Tribunal. Would 
the Council then react strongly to ensure that 
the STL fulfils its task? Does its passiveness 
reflect a reluctance if called upon to act? Will 
the Council take action to ensure this body, 
which it put into force, will be e!ective?

Relationship with the ICC

The relationship between the Council and 
the ICC is unique in many ways. The ICC 
was established by treaty and not by the 
Council, yet its statute reserves a unique role 
for the Council in granting jurisdiction to the 
ICC or otherwise a!ecting the jurisdiction 
of the ICC. Thus far, the Council has used 
its powers under the ICC (or Rome) Stat-
ute to refer two situations to the ICC. It has 
also on a few occasions resorted to Article 16, 
deferring situations from the jurisdiction of 
the Court, always in the context of consider-
able controversy and not always successfully. 
Beyond those points of action, the relation-
ship between the Council and the ICC touch-
es upon the various interactions and tensions 
between peace and justice. 

The idea of a permanent international 
criminal court first came about after the 
horrendous events of World War II and criti-
cism of the Nuremberg and Tokyo tribunals 
as reflecting “victors’ justice”, when in 1948 
the General Assembly asked the International 
Law Commission to consider the desirabil-
ity and possibility of establishing such a body 
(A/RES/3/260). The issue became dormant 
during the Cold War. However, the establish-
ment of the ad hoc Tribunals, their extended 
existence and their heavy costs to the UN 

budget revived the idea of creating a perma-
nent international criminal court, instead of 
these ad hoc institutions. 

The Rome Statue was adopted on 17 July 
1998, and came into force on 1 July 2002, 
granting the Hague-based ICC jurisdiction 
over war crimes, crimes against human-
ity, genocide and the crime of aggression 
(though the latter crime was to be defined at 
a later time). As of 31 July, 123 states were 
parties to the statute, not including three of 
the P5: China, Russia and the US (the US 
signed the statute but has made it clear that 
it will not ratify it).

One of the tougher negotiating points over 
the Rome Statute was the role the Council 
would play vis-à-vis the Court. What would 
eventually be agreed upon was a central, 
though not exclusive, role for the Council, 
recognising the connection between interna-
tional peace and security and accountability 
for the most heinous crimes. The statute also 
tries to strike a balance between the Coun-
cil’s political role, with primary responsibil-
ity for international peace and security, and 
the function of the ICC as an independent 
judicial body not subject to political influence.

The Security Council and the Rome 

Statute
The most important feature of the institution-
al relationship between the two bodies is the 
power of the Council to refer situations to the 
jurisdiction of the Court and to defer situa-
tions from the jurisdiction of the Court. 

Article 13(b) enables the ICC to exer-
cise jurisdiction if a “situation in which one 
or more crimes appears to have been com-
mitted is referred to the Prosecutor by the 
Security Council acting under Chapter VII 
of the Charter of the United Nations”. This 
power potentially expands the jurisdiction 
of the Court over crimes committed in the 
territory of states which are not party to the 
Rome Statute and their nationals. A salient 
feature of the article is that it requires the 
Council to refer a “situation,” thus aiming 
to exclude the Council’s ability to refer a 
specific act committed by just one party to 
the conflict and discriminate among perpe-
trators in a given scenario. 

After a referral, the ICC Prosecutor and 
the Court itself each retain their discretion: 
the prosecutor may decide not to proceed 
with the investigation under Article 53.2(c), 
but must inform the Council, which may 
choose to ask the Court to reconsider this 
decision (Article 53.3). The Court, for its 
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UN DOCUMENTS ON THE ICC Security Council Presidential Statement S/PRST/2008/21 (15 June 2008) was on Sudan’s cooperation with the ICC. Security Council Press 
Statements SC/10674� ����-XQH�������H[SUHVVHG�FRQFHUQ�DW� WKH�GHWHQWLRQ�RI� WKH� ,&&�VWDƂ�PHPEHUV��Security Council Meeting Records S/PV.7337 (12 December 2014) was a 
VHPL�DQQXDO�EULHƃQJ�E\� WKH� ,&&�3URVHFXWRU�RQ� WKH�&RXUWŠV�ZRUN� LQ�'DUIXU��S/PV.7306� ����1RYHPEHU�������ZDV� WKH�HLJKWK�EULHƃQJ�E\� WKH� ,&&�3URVHFXWRU�RQ�/LE\D� S/PV.7285 and 
Resumption 1 ����2FWREHU�������ZDV�WKH�ƃIWK�DQQXDO�RSHQ�GHEDWH�RQ�ZRUNLQJ�PHWKRGV��S/PV.7172�����0D\�������ZDV�WKH�EULHƃQJ�E\�WKH�6HFUHWDU\�*HQHUDO�RQ�KLV�WULS�WR�6RXWK�6XGDQ��
S/PV.6974����-XQH�������ZDV�D�EULHƃQJ�E\�WKH�,&&�3URVHFXWRU�RQ�6XGDQ��S/PV.6849 and Resumption 1 (17 October 2012) was the open debate on the promotion and strengthening of 
the rule of law, with a focus on the ICC.

part, is to inform the Council of non-coop-
eration of states with investigations initiated 
by a Council referral. Furthermore, the Pros-
ecutor may take into account certain politi-
cal considerations: under Article 53.1(c), he 
or she can weigh if “there are . . . substantial 
reasons to believe that an investigation would 
not serve the interests of justice”.

When the Council has referred a situa-
tion to the Court, the Court can notify the 
Council if a state refuses to cooperate with 
the Court regarding that situation (Article 
87.5(b) and Article 87.7). As for funding, 
the Rome Statute envisioned that the finan-
cial responsibility for Council referrals to 
the Court would be borne by the UN itself 
(Article 115(b)).

As will be seen, many of the features sur-
rounding referrals have become a point of 
contention with respect to the Council’s rela-
tionship with the Court. 

In addition to the power to refer situations 
to the Court, Article 16 of the Statute pro-
vides the Council with the authority to defer 
investigations or prosecutions, acting under 
Chapter VII of the Charter, for periods of up 
to one year. Such exercise can be repeated 
at will. The Article in essence accepts that in 
particular circumstances, political consider-
ations may outweigh (at least temporarily) 
individual accountability. 

The Security Council and Referrals to 
the ICC
The relationship between the Council and 
the ICC got o! to a di#cult start. The US, 
unhappy about the fact that its nationals may 
find themselves subject to the ICC’s jurisdic-
tion for acts committed in the territory of oth-
er states, took action to limit this possibility. 
Bilaterally, the US extended its network of 
Statute of Forces Agreements (SOFAs) with 
other states. These SOFAs commonly grant-
ed the US exclusive criminal jurisdiction over 
its forces acting in the host state. With a bind-
ing SOFA between the US and a state-party 
in place, article 98(2) of the Rome Statute 
would, arguably, require the US to agree for 
its nationals to be surrendered to the Court.

Within the Council, shortly after the 
Rome Statute entered into force, the US 

vetoed a draft resolution extending the UN 
mission in Bosnia to press further on this 
issue (S/2002/712, 30 June 2002). Thereaf-
ter, on 12 July 2002, the Council adopted 
resolution 1422, under strong US pressure 
(which was subsequently renewed in resolu-
tion 1487 in 2003), providing immunity for 
12 months to nationals of non-state parties to 
the Rome Statute participating in all Coun-
cil-mandated or Council-authorised peace-
keeping operations, referring to Article 16 as 
the legal basis for these deferrals. It granted 
the same immunity to peacekeepers in Sierra 
Leone in 2003 (resolution 1497). A num-
ber of states and many NGOs criticised the 
Council for these steps as seemingly a misuse 
of Article 16, which was not meant to be used 
as a blanket immunity for certain nationals 
in a given situation, but rather as a tool to 
allow for political resolution of a conflict that 
might be jeopardised by criminal prosecution. 
From 2004 onwards, the US refrained from 
pushing the Council to repeat this exercise, 
possibly related to the political backlash in 
the aftermath of the reports of the abuse of 
Iraqi prisoners by US military personal in 
Abu Ghraib prison.

The first ICC referral came about in 2005. 
It was reminiscent of how the ad hoc Tribunal 
for the former Yugoslavia came into existence: 
the Council was unsuccessful in stopping 
atrocities against civilians in Darfur by the 
Sudanese government and allied Janjaweed 
militia. In resolution 1564 of 18 September 
2004, it requested the Secretary-General to 
establish a commission of inquiry to inves-
tigate reports of violations of international 
humanitarian law and human rights law in 
Darfur by all parties, to determine whether 
or not acts of genocide had occurred and to 
identify the perpetrators of such violations. It 
also called on all parties to cooperate fully 
with the commission.

The commission of inquiry found that 
crimes had been committed (though it did 
not find evidence of genocidal intent) and 
recommended a Council referral of the situ-
ation in Darfur to the ICC (S/2005/60). The 
Council obliged and on 31 March 2005, by 
a vote of 11 in favour (with Algeria, Brazil, 
China and the US abstaining), referred the 

situation in Darfur to the ICC (S/RES/1593). 
The resolution obligated parties in Darfur 

to cooperate with the Court and the Prosecu-
tor, yet only “urged”—not obligated—other 
states to do the same. As with the “immunity” 
resolutions mentioned previously, the refer-
ral contained provisions excluding non-Suda-
nese personnel from a state not party to the 
Rome Statute, acting under authorisation of 
the Council or the AU, from the jurisdiction 
of the ICC. It established a regular bi-annual 
reporting schedule for the ICC Prosecutor 
to the Council and resolved—disregard-
ing provisions to the contrary in the Rome 
Statute—that the ICC, not the UN, would 
incur the costs stemming from the referral. 
These concessions were essential to secure 
the abstaining votes, particularly of the US, 
which was adamantly opposed to the ICC at 
the time (later on the US shifted from this 
policy of opposition, to one of limited support 
and cooperation with the ICC).

The Council has referred one other situ-
ation to the ICC. On 26 February 2011, fol-
lowing a violent government crackdown on 
demonstrators in Benghazi and elsewhere 
in Libya, beginning on 15 February, the 
Council imposed sanctions on Libya and 
referred the situation to the ICC by unani-
mously adopting resolution 1970. Taking 
into account a request from the Libyan 
permanent mission in New York (no longer 
representing the Muammar Qaddafi regime) 
and just days after reports of widespread vio-
lence and systematic attacks against civil-
ians by the regime, the Council imposed 
travel and financial sanctions on Libya as 
well as an arms embargo. Resolution 1970 
was adopted unanimously, showing a cer-
tain shift among non-parties to the Rome 
Statute among the P5 in their willingness to 
use the ICC to promote peace and security. 
The resolution contained the same limiting 
clauses on the terms of ICC jurisdiction as 
those for the Darfur referral. 

On 17 March, the Council adopted reso-
lution 1973, which in addition to authorising 
all necessary measures—excluding an occu-
pation force—to protect civilians in Libya 
and enforce the arms embargo, also extended 
the sanctions regime. The resolution imposed 
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UN DOCUMENTS ON THE ICC Security Council Letters S/2015/202�����0DUFK�������WUDQVPLWWHG�WKH�,&&�3UH�7ULDO�&KDPEHUŠV�ƃQGLQJ�RI�QRQ�FRPSOLDQFH�DJDLQVW�6XGDQ��S/2014/953 (29 
December 2014) transmitted the ICC decision on the non-compliance of Libya to the Security Council. S/2013/210 (3 April 2013) was from the Secretary-General to the president of 
the Council, including the text of guidelines on contacts with persons who are the subject of arrest warrants or summonses issued by the ICC. S/2013/19 (14 January 2013) was from 
Switzerland requesting the Council to refer the situation in Syria since March 2011 to the ICC. The letter was co-signed by 56 other member states, including Council members Australia, 
France, Luxembourg, the Republic of Korea and the UK. S/2012/860 (20 November 2012) was to the Council proposing the establishment of a body to systematically address questions 
DULVLQJ�IURP�WKH�UHODWLRQVKLS�RI�WKH�&RXQFLO�DQG�WKH�,&&�RU�WR�H[SDQG�WKH�PDQGDWH�RI�LWV�LQIRUPDO�ZRUNLQJ�JURXS�RQ�LQWHUQDWLRQDO�WULEXQDOV�WR�WKLV�HƂHFW� S/2012/731 (1 October 2012) 
transmitted the concept note prepared by Guatemala for an open debate on the ICC. S/2005/60 (31 January 2005) was the report of the International Commission of Inquiry on Darfur 
to the Secretary-General.

a no-fly zone, strengthened the sanctions, 
established a Panel of Experts to support the 
1970 Sanctions Committee and listed several 
additional individuals and entities. Recalling 
its decision to refer the situation in Libya 
to the ICC, the Council stressed that those 
responsible for or complicit in attacks target-
ing the civilian population, including aerial 
and naval attacks, must be held accountable. 
Resolution 1973 was adopted, with ten mem-
bers in support (Bosnia and Herzegovina, 
Colombia, France, Gabon, Lebanon, Nigeria, 
Portugal, South Africa, the UK and the US) 
and five abstaining (Brazil, China, Germany, 
India and Russia).

Implementation of Security Council 
Referrals and Cooperation
On 6 June 2005, the ICC Prosecutor o#-
cially opened an investigation into crimes 
committed in Darfur. Khartoum retorted 
that it would not cooperate with the inves-
tigation, beginning a pattern of non-coop-
eration that has remained unchanged. On 2 
May 2007, the ICC issued three arrest war-
rants for Ali Kushayb and Ali Muhammad Ali 
Abd-al-Rahman, two Janjaweed commanders 
wanted for war crimes, and former Interior 
Minister Ahmed Haroun. Having made clear 
its refusal to cooperate with the ICC from 
the very beginning, Sudan announced that 
it would not surrender Kushayb or Harun 
to the Court. (Indeed, Kushayb, who had 
been in government custody at the time, was 
released, while Haroun was soon chosen as 
head of an o#cial human rights commission 
of inquiry, and after that was appointed gov-
ernor of South Kordofan state.)

On 14 July 2008, the ICC Prosecutor pre-
sented an application for a warrant of arrest 
against Sudan’s President Omar al-Bashir 
alleging genocide, crimes against humanity 
and war crimes. Sudan launched a domes-
tic and diplomatic campaign to counter the 
warrant request. On 21 July, the AU Peace 
and Security Council (PSC) issued a com-
muniqué appealing to the Security Council 
to defer the proceedings, asserting that such 
action would promote stability and peace and 
security (PSC/MIN/Comm (CLXII) Rev. 1). 

Meanwhile, ICC proceedings contin-
ued when the Pre-Trial Chamber issued an 
arrest warrant against Bashir for war crimes 
and crimes against humanity in Darfur on 
4 March 2009 (ICC-02/05-01/09). On the 
same day, the Council of the League of Arab 
States expressed regret that the Council had 
not applied Article 16 of the Rome Statute to 
defer the ICC proceedings. On 5 March, the 
AU PSC issued a communiqué requesting 
a deferral, and a letter with the communi-
qué was sent to the Council on the following 
day. Also on 4 March, Sudan itself retaliated 
by expelling from Sudan 13 international 
humanitarian organisations, alleging that 
they cooperated with the ICC. The Secre-
tary-General repeatedly called on Sudan to 
reverse its decision to expel the organisa-
tions, and eventually some were allowed to 
return. As for further cooperation with the 
Court, Sudan made it clear that “[n]o Suda-
nese, not Al-Bashir and not a non-Al-Bashir, 
will appear before the [Court], and we will 
not even send a lawyer to represent us there” 
(ICC-02/05-01/09-219).

On 25 May 2010, the Court issued a deci-
sion of non-compliance in the cases against 
Harun and Abd-Al-Rahman (ICC-02/05-
01/07-57), but no action from the Council 
followed. 

Some AU member states adhered to the 
AU decisions on non-cooperation with the 
ICC in the context of the Bashir indictment, 
allowing him to make visits to Chad, Kenya 
and Malawi notwithstanding their obliga-
tions as states parties to the Rome Statute to 
arrest him. The ICC formally complained to 
the Council about these visits, and on 12 May 
2012 informed the Council of an addition-
al visit by Bashir to Djibouti. Most recently, 
Bashir attended the June AU summit in South 
Africa. When civil society organisations filed in 
court for his arrest and extradition to the ICC, 
the High Court issued an interim order that 
he cannot leave the country while the issue 
is pending. Nevertheless, the government 
allowed Bashir to depart the country in defi-
ance of the interim order. (This signals a shift 
from the previous South African position that 
it would extradite Bashir if he came to South 

Africa. For example, in 2009 South Africa 
reportedly requested Bashir not to attend 
President Jacob Zuma’s inauguration. The 
same year it assured the ICC Prosecutor of its 
commitment to its obligations under the ICC 
Statute [S/PV.6230 of 4 December 2009]). 
The Council refrained from condemning or 
taking action—such as sanctions—against the 
several states that hosted President Bashir, 
some of which are ICC members.

The Council did not accede to the 
AU requests for deferral but was far from 
unequivocal. For example, the first renewal 
of the UNAMID mandate on 31 July 2008 
in resolution 1828 had been preceded by 
intense negotiations on a proposal to include 
language suspending ICC proceedings under 
Article 16 of the Rome Statute. The major-
ity opposed this, but compromise was found 
in mentioning some Council members’ con-
cerns related to the request for an arrest war-
rant against Bashir, while emphasising the 
need to bring the perpetrators of serious 
crimes to justice. The resolution took note of 
those members’ intention to consider these 
matters further. The US remained resolutely 
opposed to any compromise and abstained in 
the vote, signalling its opposition to reopening 
the ICC issue. Ambassador Alejandro Wol! 
(US) said that this would “send the wrong 
signal” to Bashir and “undermine e!orts to 
bring him and others to justice”.

More ambivalence was displayed when the 
Council was not able to agree on including 
ICC cooperation in its terms of reference for 
its mission to Sudan in June 2008. Instead, 
there was a general reference to implement-
ing Council resolutions and respect for the 
rule of law and due process, and the issue was, 
unsurprisingly, a central point of contention 
when Council members raised the issue with 
Sudanese o#cials during the mission itself 
(report of the Council visiting mission of 31 
May-10 June 2008, S/2008/460).

The Council was also noticeably silent in 
the face of the promotion of ICC indictees 
to o#cial posts, including the 8 May 2009 
appointment of Haroun as governor of South 
Kordofan state. Similarly, the Council has not 
addressed the fact that since 1 March 2012, 
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UN DOCUMENTS ON THE ICC Security Council Visiting Mission Report S/2008/460 (15 July 2008) was on the Council’s visit to Djibouti (on Somalia), the Sudan, Chad, the Democratic 
Republic of the Congo and Côte d’Ivoire, 31 May to 10 June 2008. Other S/2014/348 (22 May 2014) was the French draft resolution referring Syria to the ICC, co-sponsored by 65 
member states, which was vetoed by China and Russia. All other Council members voted in favour of the referral. S/2013/660 (15 November 2013) was a draft resolution on a deferral 
of the ICC proceedings against President Uhuru Kenyatta and his deputy. S/2002/712 (30 June 2002) was a draft resolution extending the UN mission in Bosnia, vetoed by the US. In 
addition, Bulgaria abstained in the vote.  

OTHER DOCUMENTS PSC/MIN/Comm (CLXII) Rev. 1 (21 July 2008) was a communiqué issued by the AU PSC appealing to the Security Council to defer the proceedings 
against Bashir.  ICC-02/05-01/09 (4 March 2009) was the ICC Pre-Trial Chamber decision issuing an arrest warrant against Bashir for war crimes and crimes against humanity 
in Darfur ICC-02/05-01/09-219 ����'HFHPEHU�������ZDV� WKH� ,&&�3URVHFXWRUŠV� UHTXHVW� IRU� D�ƃQGLQJ�RI�QRQ�FRPSOLDQFH�DJDLQVW� WKH�5HSXEOLF�RI� WKH�6XGDQ� LQ� WKH�FDVH�RI�%DVKLU��
CC-02/05-01/07-57 (25 May 2010) was the ICC decision of non-compliance against Sudan in the cases against Harun and Abd-Al-Rahman

Defence Minister Abdelrahim Mohamed 
Hussein has been wanted by the ICC for 
crimes against humanity and war crimes 
allegedly committed between August 2003 
and March 2004 while serving as Interior 
Minister and Special Representative of the 
President in Darfur. 

One notable exception to the silence or 
ambivalence of the Council was an initiative 
by Costa Rica that, following di#cult nego-
tiations, led to the adoption of a presidential 
statement on 16 June 2008, which—invok-
ing resolution 1593—urged Sudan and all 
other parties to cooperate with the Court (S/
PRST/2008/21). Yet on the whole, while some 
Council members pay lip service to the idea 
that Sudan must cooperate with the Court, 
the Council has been weak on this point, even 
rhetorically. Sudan, in contrast, is anything 
but ambiguous in its statements, including 
in the Council Chamber. For example, dur-
ing a debate on 5 June 2013, the Sudanese 
representative stated that the “Prosecutor’s 
demand that we implement the arrest war-
rants issued against President Omer Hassan 
A. Al-Bashir and other Sudanese o#cials is 
unacceptable because it is based on faulty 
logic. What is based on wrong is of necessity 
wrong itself” (S/PV.6974).

The ICC Prosecutor has repeatedly 
argued that lack of implementation of arrest 
warrants manifests itself in negative devel-
opments on the ground. On 8 June 2011 
the Council received a briefing in which 
then ICC Proescutor Moreno Ocampo said 
crimes against humanity and genocide con-
tinued unabated in Darfur, citing attacks on 
the Fur, Masalit and Zaghawa ethnic groups. 
He added that actions of Harun as gover-
nor of Southern Kordofan provided a chill-
ing example of the consequences of ignoring 
information about serious crimes, saying that 
in the 1990s, Haroun had used local militia 
to attack civilians in the Nuba Mountains in 
Southern Kordofan and used the same tactics 
between 2003 and 2005 in Darfur.

ICC Prosecutor Fatouh Bensouda fore-
warned that the Council’s lack of action 
on non-compliance, compounded by the 

limited budget of her o#ce, might have 
practical ramifications. Briefing the Coun-
cil on 23 October 2014 during a debate on 
working methods, Bensouda argued for the 
Council to use stronger language in its refer-
rals to counter the current ambiguity as to 
whether all states are obliged to cooperate 
and for the Council to support carrying out 
the arrest warrants issued by the Court. She 
informed the Council how the lack of bilat-
eral or UN financing for Council referrals 
negatively impacts the ability of her o#ce to 
conduct investigations in both Darfur and 
Libya (S/PV.7285).

A few months later, in her semi-annu-
al briefing to the Council on Darfur on 12 
December, Bensouda bluntly stated that 
in the “almost 10 years that my o#ce has 
been reporting to the Council, no strategic 
recommendation has ever been provided to 
my o#ce, and neither have there been any 
discussions resulting in concrete solutions 
to the problems we face in the Darfur situ-
ation”. Consequently, she declared, the ICC 
was suspending its investigations in Darfur 
and would apply its limited resources else-
where (S/PV.7337).

The ICC issued another decision on non-
compliance by Sudan on 9 March 2015 
(S/2015/202). Trying to come up with even 
a technical response to the ICC decision on 
non-compliance, Chile and Lithuania sug-
gested issuing a press statement or sending 
a letter to the Secretary-General taking note 
or acknowledging the notice provided by 
the Court (Australia had suggested sending 
a letter to the prosecutor on Sudanese non-
compliance in the fall of 2014 as well). But 
the split among Council members, including 
those that are parties to the ICC Statute, pre-
vents any agreement on this issue at present.

In her latest briefing to the Council on 
29 June (S/PV.7478), Bensouda emphasised 
that her o#ce’s investigations into the alleged 
crimes committed in Darfur are continuing, 
though she stressed that her o#ce has finite 
resources and a heavy caseload and is there-
fore struggling to commit to full, active inves-
tigations of the ongoing crimes in Darfur. 

The dynamic regarding cooperation with 
the ICC investigation on the situation in 
Libya has su!ered similarly from non-coop-
eration by the state, accompanied by the 
Council’s disengagement. The ICC issued 
arrest warrants on 27 June 2011 for Liby-
an leader Col. Muammar Qaddafi, his son 
Saif Al-Islam Qaddafi and intelligence chief 
Abdullah Al-Senussi for alleged war crimes 
and crimes against humanity, including 
murder and persecution of civilians, recruit-
ment of mercenaries and authorising attacks 
against protestors. 

Since the removal of the Qaddafi regime, 
Libya has slipped into political instability and 
internal armed conflict. Interim governments 
before and after the election of a General 
National Congress in July 2012 struggled to 
assert authority over the country as a whole. 
Further elections for a House of Representa-
tives in June 2014 were followed by a division 
between two rival governments—one based 
on the newly elected House of Representa-
tives, in Tobruk and al-Bayda in eastern Libya, 
which enjoyed international recognition, and 
the other on the General National Congress 
in Tripoli, which refused to dissolve and rec-
ognise the former. Amid fighting between 
militias supporting one or other government, 
groups identifying themselves with the Islam-
ic State in Iraq and al-Sham (ISIS) estab-
lished dominance in some areas. At the time 
of writing, the UN Support Mission in Libya 
(UNSMIL) continues to be engaged in try-
ing to mediate a national unity government.

Against this background, the Council’s 
decisiveness against the Qaddafi regime stood 
in contrast to its passive stance toward the 
tensions between post-Qaddafi Libya and 
the ICC. On 1 May 2012, Libya submit-
ted an inadmissibility application before the 
ICC under Article 19, challenging the juris-
diction of the Court on the basis of comple-
mentarity (i.e. that this was not a situation 
in which the home country was unwilling or 
unable to conduct its own fair criminal pro-
ceedings, and thus the individuals should be 
tried in a Libyan Court and not by the ICC 
itself). Both Saif Qaddafi and Senussi were 
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in Libyan custody for more than six months 
before Libya filed the application (Qaddafi 
was being held by a Zintan-based militia). 
During that interval, Xavier-Jean Keïta, the 
ICC Defence Counsel, called on 12 April 
for the Court to make a formal complaint to 
the Council over the non-surrender of the 
younger Qaddafi to the ICC. On 11 Novem-
ber 2013, the Court relinquished jurisdiction 
over Senussi. Despite the fact that prior to 
the filing of these applications of admissibil-
ity, Libya was not complying with its duties 
under resolution 1970 to cooperate with the 
Court, the Council did not take action on the 
new Libyan government’s refusal to cooper-
ate with the ICC.

The Council’s silence became all the more 
problematic when the Court rejected the Lib-
yan application regarding Saif Qaddafi on 
31 May 2013 and held that he is to be tried 
before the ICC. The ICC Appeals Chamber 
confirmed this decision on 21 May 2014. 

While Libya was in non-compliance, dif-
ficulties related to the trial continued to sur-
face. A four-person, ICC-appointed team (a 
defence counsel, translator and two individu-
als from the registrar’s o#ce) was detained by 
the Zintan militia holding Qaddafi on 7 June 
2012, accusing Defence Counsel Melinda 
Taylor of clandestinely passing Qaddafi a cod-
ed letter from a fugitive former aide, Moham-
med Ismail. Council members issued a press 
statement on 15 June, expressing serious con-
cern over the detention of the ICC sta! mem-
bers and calling on Libya to abide by its legal 
obligation under resolution 1970 “to coop-
erate fully with and provide any necessary 
assistance to the ICC” (SC/10674). While 
the team denied any wrongdoing and was 
eventually released on 2 July (not before the 
ICC President promised an internal inquiry 
into the team’s conduct), documents seized 
from the team by the militia have yet to be 
returned. In fact, some of these documents 
are said to be used by the Libyan prosecution 
against Saif Qaddafi in Zintan. During all of 
this time, Saif Qaddafi has not been granted 
access to his ICC defence team.

On 28 July, the Libyan court in Tripoli 
sentenced Saif Qaddafi, Senussi and seven 
other former regime o#cials to death for war 
crimes. The trial had commenced in April 
2014, and in sessions at the start of trial, Qad-
dafi appeared by video link though commu-
nications between the Zintan militia and the 

Tripoli government later broke down during 
the trial, which continued in his absence. The 
internationally recognised Libya authorities 
had assured the ICC at one point that the 
trial would be terminated. 

Libya was granted several extensions by 
the Court to comply and surrender Qaddafi 
and the documents, but eventually the ICC 
lost patience with Libya. In her semi-annual 
briefing before the Council on 11 Novem-
ber 2014, ICC Prosecutor Fatou Bensouda 
reiterated yet again that Libya had not yet 
surrendered Qaddafi to the custody of the 
ICC, acknowledged the limited extent of 
her o#ce’s interaction with the Libyan 
government and highlighted how the com-
bined e!ect of instability in Libya and lack 
of resources has severely undermined the 
ICC’s investigative e!orts, including of new 
instances of international crimes (S/PV.7306).

Then on 10 December 2014, the ICC’s 
Pre-Trial Chamber issued a decision on the 
non-compliance of Libya with the Court 
in the case against Qaddafi, by which the 
matter was referred back to the Council 
(S/2014/953). On 27 March 2015, the Coun-
cil adopted resolution 2213, in which it noted 
the ICC decision and emphasised strongly 
the importance of the Libyan government’s 
full cooperation with the ICC and the Pros-
ecutor. Although the initial draft noted the 
decision on non-compliance with concern, 
some Council members thought it was too 
negative and pushed for a more neutral for-
mulation. Thus the resolution notes the deci-
sion without specifying that it was a finding 
of non-compliance or that it was related to 
the case against Qaddafi. However, as the 
weak language indicates, the Council has not 
followed up on this issue, and currently its 
members give it little priority in view of the 
political climate in Libya.

On 11 May 2015, Council members held 
an informal interactive dialogue at the request 
of Chile with ICC Prosecutor Bensouda in 
an attempt to have a frank discussion and 
exchange on the situation in Libya with the 
Council. A similar exchange on Libya had 
taken place on 8 May 2013, and some Coun-
cil members felt the need to engage again in 
this format with the Prosecutor, given key 
developments in ICC proceedings, as well as 
the grim picture she painted of her account-
ability e!orts in Libya during her briefing 
in November 2014. Yet the dialogue did not 

bring Council members any closer to a con-
sensus about how to approach the notice of 
non-compliance, let alone take any action. 
Certain Council members that are suspicious 
of the ICC, such as China and Russia, are 
unsurprisingly against an o#cial response by 
the Council, which might in turn put pres-
sure on the Council to act upon the o#cial 
notice. However, what is of even greater con-
cern is the lack of consensus among Council 
members that are parties to the Rome Statute 
on the proper response. This split among the 
ICC caucus, in this case most notably Chad, 
stems from the African states’ dissatisfaction 
with the ICC which they perceive as overly 
focused on African conflicts and in particular 
African heads of state. 

Other Instances of International 
Cooperation
Although the referrals in the cases of Sudan 
and Libya form the core of the Council’s rela-
tionship with the ICC, this interaction has 
evolved beyond referrals. It has become more 
common for Council resolutions to include 
references to cooperation with the ICC 
where the country concerned has accepted 
the ICC’s jurisdiction. For example, one of 
the tasks of the UN Organization Stabiliza-
tion Mission in the DRC (MONUSCO) is 
to assist the country in bringing perpetrators 
of war crimes and crimes against humanity to 
justice, including through cooperation with 
the ICC (see resolution 2098 of 28 March 
2013) (the DRC ratified the Rome Statute on 
11 April 2002). While the mission has provid-
ed the Prosecutor with information regarding 
several indictees, it was also criticised for fail-
ing to act on the arrest of Bosco Ntaganda, 
who was eventually found and extradited to 
the ICC after surrendering in the US embas-
sy in Rwanda. 

With respect to Côte d’Ivoire (Côte 
d’Ivoire accepted the jurisdiction of the ICC 
on 18 April 2003, a decision that was recon-
firmed by President Alassane Ouatarra on 14 
December 2011), on 30 March 2011, near-
ly four months after the outbreak of post-
election violence and renewed civil war, the 
Council adopted resolution 1975. While con-
sidering a draft introduced by France and 
Nigeria, divergences emerged during the 
negotiations, including reservations by Chi-
na, India and Russia, on the wording of refer-
ences to the ICC and on the status of Côte 
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d’Ivoire’s acceptance of its jurisdiction. The 
Council was careful not to intervene in the 
ongoing judicial process when it noted that 
the ICC “may decide on its jurisdiction over 
the situation in Côte d’Ivoire on the basis of 
article 12, paragraph 3 of the Rome Statute”. 
On the other hand, the Council could have 
used stronger language than merely “noting” 
the ICC actions regarding the situation in 
Côte d’Ivoire and could have included more 
references to the ICC in operative para-
graphs, rather than solely in the preamble. 
The Council stopped short of welcoming the 
activities of the ICC or of expressing support 
for the Court.

On 23 November 2011, the ICC issued 
an arrest warrant against former President 
Gbagbo for four counts of crimes against 
humanity as an indirect co-perpetrator of 
murder, rape, persecution and other inhu-
man acts. Gbagbo, who had been in deten-
tion in Côte d’Ivoire, was transferred to The 
Hague on 30 November after the 1572 Côte 
d’Ivoire Sanctions Committee decided to lift 
the travel ban against him on 29 November. 
This was done pursuant to paragraph 10 of 
resolution 1572 (2004), which provides that 
a travel ban shall not apply when the Com-
mittee “concludes that an exemption would 
further the objectives of the Council’s resolu-
tions, for peace and national reconciliation 
in Côte d’Ivoire and stability in the region”. 

Some Council members have tried to 
find other ways to enhance cooperation with 
the ICC. On 17 October 2012, at the ini-
tiative of Guatemala, the Security Council 
held an open debate on “the promotion and 
strengthening of the rule of law in the main-
tenance of international peace and security” 
(S/PV.6849). The debate was on the subject 
of peace and justice with a special focus on 
the relationship of the Council with the ICC. 

The concept note circulated by Guatemala 
before the debate states that the relationship 
between the Council and the ICC should be 
comprehensively discussed in the Council to 
achieve two goals: first, to explore how the 
ICC, as a tool of preventive diplomacy, can 
assist the Council in carrying out its man-
date to uphold the rule of law, and second, 
to examine how the relationship between the 
two bodies has developed since the entry into 
force of the Rome Statute in 2002 in order 
to consider the way forward in strengthening 
their synergies (S/2012/731).

To secure the agreement of all Council 
members to holding the debate, Guatemala 
did not seek an outcome to the meeting. Fifty 
states (including the Council members) and 
the EU participated. 

Interestingly, the debate did not produce 
many critical views about the ICC. China, 
India and Pakistan had the strongest reserva-
tions, with China arguing that the ICC “must 
not be reduced to a tool” available to some 
to pursue individual goals and interests or to 
impede the work of the Security Council in 
seeking the political settlement of conflicts. 
India stressed that neither the ICC nor the 
ad hoc criminal Tribunals were the solution 
to ensuring peace and justice at the national 
and international levels. It contended that 

“the solution lies in building national institu-
tions through capacity-building e!orts so that 
they can function in a way consistent with the 
rule of law”. In a similar vein, Pakistan argued 
for the primacy of national jurisdiction and 
for ending impunity through strengthening 
local courts and national capacity. 

The US, likewise not a state party to the 
Rome Statute, acknowledged nonetheless 
that the ICC can be “an important tool for 
accountability”. It furthermore stated that 
it has engaged with the ICC Prosecutor and 
Registrar to consider how to support specific 
prosecutions already underway and that it 
has responded positively to informal requests 
for assistance. Russia recognised “the great 
potential” of the Court as “a serious new tool” 
with which to achieve international justice. It 
did, however, caution that the accumulated 
experience showed that a Council referral to 
the ICC “often gives rise to serious political 
and legal consequences that do not lead to 
any straightforward solution”.

As for practical measures to improve the 
institutional relationship with the Council, 
several suggestions were put forward by par-
ticipants, including:
• ensuring e!ective follow-up by the Coun-

cil on its referrals to protect its own cred-
ibility and the legitimacy of international 
criminal justice, especially regarding coop-
eration with the ICC in securing arrest 
warrants;

• avoiding language recusing the UN from 
any financial obligation regarding refer-
rals, or including a budget for such pur-
poses in the UN’s regular budget;

• deleting language exempting certain 

categories of individuals from ICC juris-
diction in future referral decisions;

• establishing an indicative checklist or pro-
tocol for ICC referrals; 

• establishing a committee or working group 
of the Council on the ICC or the current 
scope of the work of the informal working 
group on the ad hoc Tribunals to include 
the ICC (on 20 November 2012, Costa 
Rica, Jordan and Lichtenstein wrote to the 
President of the Security Council propos-
ing the establishment of such a body to 
systematically address questions arising 
from the relationship between the Council 
and the ICC or to expand the mandate of 
the Informal Working Group to this e!ect 
[S/2012/860]); and

• considering whether ICC indictees should 
be designated for sanctions purposes or 
automatically listing ICC indictees by the 
sanctions committees (present practice 
indicates the Council does not make a cor-
relation between its sanctions regimes and 
ICC indictees).
Some proposals raised during this open 

debate were later reiterated during the open 
debate on working methods held under the 
Argentinian presidency on 23 October 2014 
which focused on several rule of law-related 
issues and included a briefing by Bensouda. 

Regarding the appropriate forum for the 
ICC Prosecutor’s briefing, several Council 
members, including Russia and China, see 
the Working Group on International Tri-
bunals as an inappropriate forum for ICC 
briefings, as originally it was set up to cover 
the work of the Tribunals established by the 
Council. Others see the working group as a 
convenient forum for discussions on coop-
eration with the Court and do not object to 
expanding the current scope of the working 
group. While the Council is at an impasse 
on this issue, Bensouda was twice able to 
meet with Council members in an informal 
interactive dialogue. However, these discus-
sions to date have not translated into con-
crete action or changes in the Council’s will-
ingness to support the Court, as the recent 
dynamics between Bensouda and the Coun-
cil demonstrate. 

At the same time, despite the fact that Chi-
na, Russia and the US are not parties to the 
Rome Statute, Council decisions in recent 
years have increasingly included statements 
in support of the ICC in both thematic and 
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country-specific resolutions. The mere fact 
that holding an open debate on the Coun-
cil’s relationship with the ICC proved uncon-
tentious testifies to a certain shift in attitude 
from the ICC’s harshest critics on the Coun-
cil. This trend, however, shifted again in the 
last few years, when certain elected Council 
members, such as Rwanda (and to a lesser 
extent Azerbaijan and Pakistan) during most 
of its tenure on the Council, joined China 
and Russia in seeking to limit ICC-related 
language in Council resolutions or eliminate 
it completely.

Negative attitudes towards the ICC 
became particularly evident when a proposed 
deferral of the Kenya situation came to the 
fore on 15 November 2013. In March and 
April 2011, Council members held two infor-
mal meetings in which they heard Kenya’s 
request for the Council to defer the ICC’s 
prosecution against its nationals under Arti-
cle 16. The Council decided not to act upon 
the request, as Kenya essentially raised issues 
of complementarity that should be argued 
before the Court itself. At this point, while 
some Council members expressed sympathy 
for the Kenyan position, there was a general 
consensus that the Council should not get 
involved in this issue. 

Following the 21 September 2013 ter-
rorist attack in Nairobi, the AU and the vast 
majority of its members renewed their e!orts 
to defer the cases against President Uhuru 
Kenyatta and Deputy President William 
Samoei Ruto. This renewed e!ort highlighted 
the claim that the ICC is overly focused on 
Africa and imposes a new form of Western 
colonialism on the continent. The most vocal 
Council member in this regard was Rwanda, 
which with Morocco and Togo tabled the 
deferral resolution (S/2013/660).

Since 2011, Kenya had urged the Council 
to defer its case from the ICC but was told 
firmly by Council members that no action 
would be taken. The 2013 draft received only 
seven votes in favour and failed, but it sym-
bolised African willingness to push the issue 
and force Council members to choose sides 
on this matter. The other eight Council mem-
bers abstained. Thus, the resolution did not 
gather the nine necessary votes for a resolu-
tion to pass, with Azerbaijan, China, Moroc-
co, Pakistan, Russia, Rwanda and Togo voting 
in favour, and Argentina, Australia, France, 
Guatemala, Luxemburg, South Korea, the 

UK and the US abstaining. The decision by 
the eight to abstain may be seen as an attempt 
to appease the African countries by refrain-
ing from voting “against” them, but the result 
remained the same.

On 5 December 2014, Bensouda filed a 
notice of withdrawal of the charges against 
Kenyatta, and the proceedings were thus ter-
minated by the Court on 13 March 2015. 
Bensouda conceded that the evidence in her 
hands could not prove Kenyatta’s alleged 
criminal responsibility beyond a reasonable 
doubt. Though Kenya’s lack of cooperation 
probably contributed significantly to the dif-
ficulties of the Prosecutor to obtain evidence, 
this decision decreases the odds that Kenya 
will raise the issue of deferral before the 
Council again. Meanwhile, the trial against 
Ruto continues. 

Situations not Referred to the Court by 
the Council
Finally, it is important to mention the lack of 
action in other situations where mass crimes 
were allegedly committed. Leading exam-
ples include the situation in Syria, where 
calls for the Council to refer the situation to 
the ICC have been longstanding, including 
in a 14 January 2013 letter to the Council 
from Switzerland on behalf of 57 member 
states (S/2013/19). 

France, with the support of several oth-
er Council members, drafted a resolution 
to refer the situation in Syria to the ICC 
(S/2014/348). The referral was limited to 
widespread violations of human rights and 
international humanitarian law by the Syr-
ian authorities and pro-government militias, 
as well as the human rights abuses and vio-
lations of international humanitarian law by 
non-state armed groups in order to address 
US concerns about establishing jurisdiction 
over other perpetrators (mainly relating to 
the Israeli occupation of the Golan Heights).

While containing some of the same lan-
guage used in previous referrals, new ele-
ments included recalling the 8 April 2013 
guidance issued by the Secretary-General on 
contacts with persons who are the subject of 
arrest warrants, a guidance that several UN 
o#cials failed to follow with respect to other 
ICC indictees (the guidelines state that con-
tact with indictees should be limited to that 
which is strictly required for carrying out 
essential UN mandated activities). The draft 

also expressed the Council’s commitment “to 
an e!ective follow-up” of the referral.

Cosponsored by 65 states, the draft reso-
lution was put to a vote on 22 May 2014. It 
received 13 votes in favour, including from 
the African Council members but was vetoed 
by China and Russia. The failed Syria refer-
ral contained language that reflected lessons 
learned from previous referrals, while at the 
same time perpetuating some problematic 
elements of past referrals regarding financial 
implications and jurisdictional exclusions. 
Its failure also exemplified the intersection 
between justice and politics in the relations 
of the Council with the ICC.

Another example is the case of the DPRK. 
Australia, France and the US convened an 
Arria-formula meeting on 17 April 2014 
with a Human Rights Council commission 
of inquiry, which had recommended a refer-
ral of the situation by the Security Council to 
the ICC. On 22 December 2014, the Council 
held a meeting on the situation in the DPRK 
at the request of Australia, Chile, France, 
Jordan, Lithuania, Luxembourg, the Repub-
lic of Korea, Rwanda, the UK and the US. 
The meeting was held after a rare procedural 
vote at the start of the meeting to adopt the 
agenda, following an objection by China that 
the Council was not mandated to consider 
human rights issues and that the inclusion of 
the proposed item on the Council’s agenda 
would do more harm than good. (It was the 
first procedural vote in the Council since 15 
September 2006, when the Council decided 
to add the situation in Myanmar to its agen-
da [S/PV.5526]. Procedural decisions are not 
subject to veto.) 

A majority of Council members said in the 
meeting that the Council should consider the 
commission of inquiry’s recommendation to 
refer the situation in the DPRK to the ICC, 
and some expressed support for the imposi-
tion of targeted sanctions against those found 
to be most responsible for crimes against 
humanity. Several members also stressed 
the importance of the Council’s receiving 
regular updates on the human rights situa-
tion. However, while most Council members 
expressed support for a referral in principle, 
there was little appetite to push for Council 
action in the face of strong opposition expect-
ed from China (and Russia), especially when 
their support with respect to DPRK was 
needed for Council action regarding nuclear 
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non-proliferation.
The possibility of referring the situation in 

South Sudan after the outbreak of civil war 
in December 2013 has been mentioned by 
some Council members during various meet-
ings, as well as by then High Commissioner 
for Human Rights Navi Pillay and Adama 
Dieng, the Special Adviser of the Secretary-
General on the Prevention of Genocide, dur-
ing their 2 May 2014 briefing to the Council 
(S/PV.7168) and by Secretary-General Ban 
Ki-moon during his 12 May 2014 Council 
briefing (S/PV.7172).

During the 2 May briefing, Australia, 
France, Jordan, Lithuania and Luxembourg 
floated the possibility of a Council referral 
of the situation in South Sudan to the ICC, 
although Australia and France placed some 
caveats on such a referral. Australia said 
that consideration of an ICC referral should 
begin once the Council had considered the 
recommendations of the AU Commission 
of Inquiry on South Sudan (see section 3 
above), and France argued that an ICC 
referral should be considered within the 
framework of a dialogue with the regional 
and subregional actors. However, at the time 
of writing, it seems that a follow up on this 
issue is highly unlikely. 

Conclusions and Analysis 
The ICC was established to provide a per-
manent jurisdiction, thus negating claims 
of “victors’ justice” and, for the wider mem-
bership, relief from the financial burden that 
the ad hoc Tribunals brought about. It was 
to allow the Council to refer situations to 
an already-existing body that could act as a 
constant deterrent to perpetrators, surpass-
ing tough negotiations over the establish-
ment of an ad hoc tribunal and the related 
costs. Both ICC referrals are a positive sign 
that the Council can and will use its referral 
powers to promote individual accountability 
in its e!orts to maintain international peace 
and security. Moreover, the fact that the Lib-
ya referral was unanimous demonstrates the 
degree to which the relevance of individual 
accountability to the Council’s work has now 
been accepted, even by non-ICC members 
China, Russia and the US.

In addition, while any Council involve-
ment in the judicial process inevitably brings 
about a degree of politicisation, the terms of 
Council referrals, promising that non-parties 

among the P5 will enjoy immunity for their 
citizens, have cast some doubt on the Coun-
cil’s commitment to successful prosecution 
of perpetrators of heinous crimes and the 
legitimacy of its referrals. Granting immu-
nity to the nationals of one state acting under 
Council authorisation while the nationals 
of another state under the same authorisa-
tion fall under the ICC’s jurisdiction stands 
in contrast to the idea behind Article 13(b), 
referring to a “situation” at large so as not 
to discriminate between warring parties in a 
dispute. Yet this is exactly what the Council 
prescribed in both its referrals to the Court. 
Indeed, this may be more of a principle issue 
than one that will come up in practice. Yet, 
the Council’s practice taints the perception 
of the ICC as an independent judicial institu-
tion by limiting the discretion of the Prosecu-
tor for obvious political considerations.

As for the funding of referrals, the ICC 
statute anticipates that the UN will cover 
the costs of Council referrals. By shifting the 
financial burden of referrals back to the Court, 
the Council has provided the ICC jurisdiction 
but not the resources to implement it. 

Perhaps the most fundamental of insti-
tutional deficiencies is the issue of Council 
response to non-cooperation by UN mem-
ber states with the ICC regarding referrals. 
The first sign of such ambivalence was the 
fact that other than Sudan and Libya, states 
were not obliged to cooperate with the ICC in 
the resolutions referring the situations to the 
Court. In the case of Sudan, this turned out 
to be highly relevant, as Bashir has visited sev-
eral countries without any problems, includ-
ing some that are parties to the Rome Statute, 
and the Council did not take any action or 
express itself against these occurrences. 

Even more troublesome is the passivity of 
the Council despite being notified frequently 
by the Court and its o#cials about lack of 
state cooperation with the ICC. This contin-
ues to cast serious doubt on the Council’s 
resolve and commitment to back its rheto-
ric on accountability and cooperation with 
action. It also shows lack of a fundamental 
understanding that when Council referrals 
are disregarded, it reflects as badly on the 
Council as it does on the ICC. In the case 
of Sudan, the Council’s unwillingness to fol-
low up on the implementation of ICC war-
rants has amounted to a de facto deferral of 
the Darfur situation thus far. And the initial 

rationale for turning a “blind eye” to Khar-
toum, to ensure its cooperation on other 
issues, has proven an unsuccessful tactic on 
the part of the Council. On Libya, in princi-
ple the Council showed assertiveness when it 
came to individual accountability. Yet a closer 
look reveals that the Council did not follow 
up on its commitment to accountability and 
its own resolutions on several occasions, cast-
ing doubt on its resolve to end impunity for 
crimes committed in Libya.

Ironically, lack of cooperation on the 
arrest warrants regarding Darfur has allowed 
the Prosecutor to allocate her o#ce’s 
resources to cases that she can actually 
pursue. Indeed, considering the lacklustre 
Council follow up on the arrest warrants, 
one may wonder if such an outcome is not 
welcomed by several Council members that 
may view the ongoing case against Bashir as 
a political burden rather than an opportunity 
to enhance accountability. 

When the highly volatile and political issue 
of the Kenyan deferral came before it, the 
Council eventually declined to intervene in 
a procedure that had a limited connection 
to peace and security and everything to do 
with political tensions between African gov-
ernments and the ICC. However, the fact 
that the Kenyan deferral resolution failed 
only due to eight abstentions – with no votes 
against – could be a worrying sign for similar 
cases in the future. 

Despite the legal framework, the Council-
Court relationship still seems nascent today. 
No formal structure provides for consistent, 
professional interaction between the two bod-
ies. In this context, the Council’s expressions 
of support belie the reality that, apart from a 
few rare exceptions, it does not o!er concrete 
assistance to the Court, even (or especially) in 
the context of referred situations. 

Further, it is distressing to some that the 
Council has not articulated criteria by which 
it considers whether threats to peace and 
security warrant referral to the Court. The 
Council is a political body unlikely to adopt 
legal rules to guide its decisions. But when 
political rather than humanitarian consid-
erations are seen to drive referral decisions, 
both the Council and the Court come under 
criticism: the Council for protecting its mem-
bers’ allies, the Court for being unavailable in 
those situations that most warrant investiga-
tion and prosecution.
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As with the Tribunals, criticism over selec-
tive justice at the ICC continues despite the 
intentions of its founders. A key advantage of 
the ICC over an ad hoc court is that its per-
manency was meant to remove accusations 
of “victors’ justice”. However, the Council 
itself has contributed to the politicisation of 
the Court by referring only two situations to 
it while ignoring several other situations that 
could justify a referral for crimes that would 
fall under the ICC’s jurisdiction.

But this issue is much wider than the 
Council. The ICC has found itself at odds 
with the vast majority of the African states 
which accuse it of political bias. As shown 
above, many AU members are of the view 
that the ICC is biased in exclusively targeting 

Africa and its leaders. Indeed, all situations in 
which the Court has issued indictments are 
on that continent, and warrants have been 
issued against two heads of African states. 
However, one must acknowledge that as 
long as the ICC lacks truly universal juris-
diction, even if more Council referrals had 
taken place or will in the future, there will 
always be those who would view such deci-
sions as political. And, of course, the Council 
is a political—not judicial—body, and as such 
its decisions will primarily be based on poli-
tics rather than law. 

At times, the Council has found a way 
to interact positively with the ICC and pro-
vide practical assistance, as with the case of 
Gbagbo. States’ attitudes, on the whole, show 

a greater appreciation (even if only rhetori-
cally) not for the Court as such but as a useful 
institution that has a role to play in the main-
tenance of international peace and security 
and the promotion of accountability. Politi-
cal alliances and positions regarding particu-
lar situations may continue to guide Council 
members, thus limiting the utilisation of the 
Court. Council members may nevertheless 
further see the ICC as an institution that 
exists within the Council’s toolbox to ensure 
international peace and security and may 
make better use of it when the agenda of both 
bodies align. 

Conclusions

Security Council discourse and practice in 
the last two decades strongly suggest a gen-
eral understanding that promoting account-
ability is an important tool at its disposal 
in discharging its primary responsibility for 
the maintenance of international peace and 
security and that, conversely, impunity and 
immunity can undermine international peace 
and security. Over the years, responding to a 
variety of situations and demands, the Coun-
cil has displayed considerable flexibility and 
creativity adopting a variety of institutional 
measures to make use of this tool:
• In establishing the two ad hoc criminal 

Tribunals, the Council proved both inno-
vative and resourceful in creating institu-
tions to try the perpetrators of heinous 
crimes, albeit after failing to prevent or 
stop them by other means. Despite ini-
tial questions of legality from some, the 
Tribunals would play a most significant 
role in developing international criminal 
law from a normative standpoint. From 
an institutional standpoint, they provided 
a forum to promote accountability in two 
war-torn regions where atrocious crimes 
were committed and many of the worst 
o!enders were prosecuted and convicted.

• When Sierra Leone requested the Coun-
cil to establish an internationalised crimi-
nal court to try RUF members for crimes 
committed during the civil war, the 

Council worked with the Secretary-Gen-
eral and in turn requested him to conclude 
an agreement to that e!ect with Sierra 
Leone. With the blessing of the Council, 
the SCSL was established and brought to 
justice several perpetrators from all sides 
of the conflict, including Liberian Presi-
dent Charles Taylor. 

• The Council attempted to follow the Sier-
ra Leone model when it was requested to 
establish a tribunal to try those respon-
sible for the Hariri assassination. However, 
when internal politics prevented the rati-
fication of the agreement with the Secre-
tary-General to establish the tribunal, the 
Council took another innovative and pro-
active step. At the request of the Lebanese 
prime minister (with the backing of the 
majority of the Parliament) and against 
the wishes of the Lebanese president, the 
Council brought the agreement into force, 
thus establishing the STL and eliminating 
the need for Lebanon to ratify it.

• The Council was given a unique role in 
the ICC Statute to refer and defer certain 
situations to and from the Court. Despite 
a rocky start in the relationship between 
the two institutions, the Council referred 
the situations in Darfur and Libya to the 
ICC, thus taking advantage of the exist-
ing institutional framework to promote 
accountability. Furthermore, the creation 

of the ad hoc Tribunals was a catalyst for 
the renewed interest of the international 
community in establishing a permanent 
international criminal court. 
On the other hand, although the Coun-

cil has been decisive in establishing or using 
institutional tools to uphold the rule of law 
and accountability, it has also taken certain 
action (or refrained from action) that has 
hindered these institutions in their quest 
for accountability. It has often subsequently 
failed to follow through, or in some cases, it 
has shown indi!erence to impunity. This was 
evident in several case studies:
• Following the establishment of the ad hoc 

international Tribunals, the Council was 
slow to ensure state cooperation. On sev-
eral occasions, it answered the request of 
the Tribunals’ o#cials for assistance with 
enforcing state cooperation with vague 
and meaningless rhetoric, leaving them 
to their own devices. Instead, the Coun-
cil focused on completion and minimizing 
financial expenditures. This latter goal is of 
course a valid and important objective, but 
the Council did so while disregarding, so 
it seems, the primary goal of these Tribu-
nals—upholding individual accountability.

• After its Article 13(b) referrals of the situ-
ations in Darfur and Libya to the ICC, the 
Council has not followed through with any 
consistency to pressure the relevant states 
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to abide by their obligations to cooperate 
with the Court. In both cases, the Court 
has transmitted o#cial findings of non-
compliance to the Council. 

• There have been several situations and 
conflicts in which the Council should 
have reasonably taken action to uphold 
accountability, but it has failed to do so. 
In this context, it has failed to resort to the 
institutional “tool box” that is at its dispos-
al for this very purpose. Thus, for example, 
a draft resolution referring the situation in 
Syria to the ICC failed, and discussions 
regarding referrals of other situations, 
such as the DPRK and South Sudan, have 
gained no traction in the Council. 
The Council, for both political and finan-

cial reasons, also created institutional and 
procedural di#culties for the various courts 
by the terms of its conduct:
• With respect to the SCSL, against the pro-

test of the Secretary-General, the Coun-
cil insisted that the Court be funded by 
voluntary contributions. This proved to be 
highly problematic as the Court kept run-
ning out of funds, which possibly a!ected 
the quality of its work.

• With respect to the STL, a similar 
approach was taken whereby the Tribunal 
is funded by voluntary contributions and 
the Lebanese government, thus creating a 
permanent risk of shortage of funds.

• With respect to the ICC referrals, the 
referrals included several conditions that 
were problematic in their own way. First, 
the financial burden of the referrals was 
to be borne by the ICC and not the UN. 
Second, the nationals of non-parties to the 
Rome Statute participating in UN peace-
keeping missions were excluded from the 
jurisdiction of the ICC. Third, the referrals 
did not obligate member states (beyond 
Sudan and Libya) to cooperate with the 
ICC.

• The Council has yet to decide on a prop-
er forum to regularly communicate and 
exchange information with the ICC Pros-
ecutor in a meaningful way. 

• With respect to the ad hoc Tribunals, in 
recent years the Council has only been 
able to agree on the extension of judges’ 
terms for limited amounts of time, despite 
the needs of the Tribunals for extensions 
in order to finalise their work. This is relat-
ed both to frustration about the pace of 

work of the Tribunals and Russia’s objec-
tion to the jurisprudence of the ICTY.
Indeed, at the time of the creation of the 

ad hoc Tribunals, the Council was probably 
unaware of the financial support they would 
require over the years. The estimates of the 
life span of the ad hoc Tribunals, as with the 
SCSL, were unreasonably short, creating 
much frustration when deadlines were not 
met. However, some of these frustrations 
were at least somewhat due to the Council’s 
own questionable decisions and actions. For 
example, the Council was indi!erent on the 
whole to states’ lack of cooperation with the 
Tribunals in apprehending fugitives, their 
lack of assistance and at times their interfer-
ence with the investigations of the O#ce of 
the Prosecutor, all of which contributed to 
delays in the Tribunals’ work. With the SCSL, 
the Council insisted that the Secretary-Gen-
eral reduce its planned budget (and foreseen 
activity) in such a way that extended its life 
span. For example, by only allowing one tri-
al chamber, it was inevitable that the SCSL 
would operate much longer than the original 
three-year estimate. 

A more fundamental dissonance is the dif-
ference between fast-shifting political priori-
ties, which means the Council must direct its 
attention to new crises on a regular basis, and 
the much slower pace of the wheels of justice. 
What the Council has come to realize, per-
haps the hard way, is that while it has moved 
on to the next crisis, the criminal institution 
it created, or the ICC in other cases, will still 
be in the midst of fulfilling its task of bringing 
perpetrators to justice while granting them 
the full due process that the law requires. This 
process takes time and requires the support 
of the Council. Without that support, justice 
is either slowed down or in other cases com-
pletely dormant.

That said, the Council has proved capable 
of taking action to support the work of these 
judicial institutions and cooperate with them 
in various ways, albeit not always consistently. 
Here are some examples:
• The Council has on many occasions atten-

tively taken into account the requests of 
the principals of the ad hoc Tribunals, 
introduced amendments to their stat-
utes and authorised various steps to assist 
their proper function—for example, by 
adding a trial chamber to the ICTY, by 
creating a pool of ad litem judges and by 

extending judges’ terms on various occa-
sions upon the request of the principals of 
the Tribunals.

• The Council created the informal working 
group on the international criminal tribu-
nals to discretely meet with the Tribunals’ 
principals on a regular basis. 

• The Council has authorised its peacekeep-
ing mission in the DRC to cooperate with 
the ICC to apprehend fugitives.

• The Council provided for a guard unit to 
the SCSL from its peacekeeping forces at 
the request of the Secretary-General.

• With respect to both the ad hoc Tribunals 
and the SCSL, the Council was involved 
in creating residual mechanisms to con-
tinue the necessary tasks that remain as 
these former institutions finish their work.

• The Council has refrained from defer-
ring the situation in Darfur from the 
ICC despite political pressure to do so. 
On the other hand, its lack of action on 
Sudanese non-cooperation has created 
a de facto state of deferral. Indeed, the 
ICC Prosecutor has become so desperate 
that she informed the Council that she is 
suspending her investigations regarding 
Darfur and shifting her limited resources 
elsewhere. 

• The Council has consistently refrained 
from deferring the situation in Kenya from 
the ICC, despite repeated pressure from 
Kenya and the AU. When a draft reso-
lution deferring the situation came to a 
vote, only seven Council members voted 
in favour while eight abstained, and the 
resolution failed. However, what was ini-
tially a consensus position against a defer-
ral of a situation, which the Council was 
not responsible for referring to the ICC in 
the first place, turned into a slim majority. 
Moreover, those not voting for the deferral 
abstained rather than dissented, thus fail-
ing to send a strong message in support of 
the ICC with their vote. 
These examples demonstrate that the 

Council is capable of providing these various 
institutions with political backing and prac-
tical solutions when there is a political will 
among its members. Looking forward, the 
Council has shown that it is resourceful in 
coming up with institutional tools to main-
tain peace and security. The Council can cre-
ate its own subsidiary bodies, bring into force 
agreements establishing tribunals or support 
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the Secretary-General in his endeavours to 
establish a court. The Council has also been 
provided with the ability to refer situations to 
the ICC, including in the future for the crime 
of aggression.

With its power to refer situations to the 
ICC, in the future it could contemplate doing 
so in several more cases than it has so far. In 
general, this means that the Council no lon-
ger has the need to create ad hoc tribunals as 
it did in the 1990s. Council members would 
be particularly uninterested in another ad hoc 
tribunal due to the financial burden involved 
in creating such a body. Nevertheless, until 
the ICC establishes itself as a truly credible 
criminal court, capable of fulfilling the tasks 
entrusted to it, such an option cannot be 
completely disregarded. 

Another viable option is a “hybrid”, 
“mixed” or internationalised” criminal court, 
combining both national and international 

attributes, such as the STL and the SCSL. 
In the case of the SCSL, it was able, with the 
exception of the Taylor trial, to operate with-
in the community it was serving. However, 
if the Council does choose to go down this 
road, ensuring that the body has the financial 
resources it needs to fulfil its tasks will be key.

Although the ad hoc tribunals are at their 
final stage of existence and the SCSL oper-
ations have ended, phasing in both cases 
into their respective residual mechanisms, 
they must not be viewed as institutions of 
past history. Even though the existence of 
the ICC lowered significantly the odds that 
the Council will replicate the ad hoc tribu-
nals, these bodies o!er the Council and oth-
ers an opportunity to draw lessons from the 
Council’s establishment of and interaction 
with these institutions for future scenarios 
where accountability mechanisms may be 
contemplated. This is because international 

criminal judicial organs are bound to share 
certain commonalities in structure, logistics 
and procedure that are transferable from one 
conflict to another. Thus the experience from 
past institutions is likely to provide valid guid-
ance for future situations requiring account-
ability measures where the Council responds. 

Whatever form or institutional measure 
the Council decides to take, it will be critically 
important for the Council to follow through 
on its own decisions and provide support and 
assistance where needed to the judicial insti-
tution. It will also be important to obligate 
member states to cooperate with these insti-
tutions. Without such consistent institutional 
cooperation and backing, the court or tribu-
nal will find it hard to fulfil the task entrusted 
to it by the Council. As for the Council, if the 
judicial institution fails to deliver, the Council 
is bound to realise that its own legitimacy and 
authority will be in jeopardy. 
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