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Letter dated 20 December 2005 from the Charge d’affaires
a.i. of the Permanent Mission of Ethiopia to the United Nations
addressed to the President of the Security Council
I have the honour to transmit herewith a press release issued by the Ministry of
Foreign Affairs of the Federal Democratic Republic of Ethiopia (see annex) and the
award of the Eritrea-Ethiopia Claims Commission dated 19 December 2005 on
Ethiopia’s claim ofjus ad bellurn, holding Eritrea responsible for the 1998-2000war
against Ethiopia and exposing it as the aggressor.

I should be grateful if you would kindly circulate the present letter and its
annex to all members of the Security Council and issue it as a document of the
Security Council.
(Signed) Teruneh Zenna
Charge d’affaires a.i.

05-66145 (E) 281205
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Annex to the letter dated 20 December 2005 from the
Charge d’affaircs a.i. of thc Permanent Mission of Ethiopia
to the United Nations addressed to the President of the
Security Council
International Tribunal finds Eritrea responsible for the
1998-2000 war against Ethiopia exposing it as the aggressor

In its awards made public yesterday, 19 December 2005, the
Eritrea-Ethiopia Claims Commission decided that Eritrea was liable for
starting the two-year war with Ethiopia. The Commission also held
Eritrea liable for intentionally killing, beating, and abducting Ethiopian
civilians and for widespread looting and destruction of civilian property
during Eritrea’s attacks and occupation of Ethiopian territory in border
regions. Even though the Commission did not find for Ethiopia on all
counts, these awards are of monumental significance in exposing Eritrea

as the aggressor and the belligerent nature of the regime in the current
impasse in the peace process.

In finding Eritrea responsible for the outbreak of the crisis between
the two countries in 1998; the Commission stated that Eritrea had
violated international law when it attacked Ethiopia without provocation
and occupied Badme and other undefended areas of Ethiopia in May,
1998. In paragraph 16 of the awards, the Commission rendered its
decisive determination on the party that started the war and hence was
responsible for the bloodshed that was caused between the two countries

as follows:

I

....[T]he Commission holds that Eritrea violated article 2,
paragraph 4, of the Charter of the United Nations by
resorting to armed force to attack and occupy Badme,

-

then under peaceful administration by Ethiopia, as well
as other territory in the Tahtay Adiabo and Laelay
Adiabo weredas of Ethiopia, in an attack that began on
May 12, 1998, and is liable to compensate Ethiopl'a, for
the damages caused by that violation of international
law.
The Commission was very specific concerning when Eritrea's illegal
incursion began and the composition of the Eritrean troops that
mounted that unprovoked attack. The Commission sets forth as follows
how the initial Eritrean unprovoked assault on Ethiopia began.

The evidence showed that, at about 5:30 a.m on May 12,

1998, Eritrean armed forces, comprised of at least two
brigades of regular soldiers, supported by tanks and .
artillery, attacked the town of Badme and several other
border areas in Ethiopia's Tahtay Adiabo Wereda, as well
as at least two places in its neighboring Laelay Adiabo
Wereda.

On that day and in the days immediately-

following, Eritrean armed forces then pushed across the
flat Badme plain to higher ground in the east.
A t the time of the attack, confident that the two brotherly peoples

would not be a threat to each other, Ethiopia had no troops in the area.
The Commission confirms this by saying in paragraph 14 of its award
that "the weight of the evidence indicated that the Ethiopian defenders
were composed merely of militia and some police, who were quickly
2

forced to retreat by the invading Eritrean forces."
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The Commission was categorical in dismissing all the arguments
by Eritrea to justify its unlawful act on 12 May 1998. "Given the absence
of an armed attack against Eritrea," the Commission says in the same
paragraph, that "the attack that began on May 12 cannot be justified as
lawful self-defense under the U N Charter."
It is to be recalled that the Eritrean Government has always
argued, a s it also did before the Claims Commission, that Ethiopia,
through it's Parliament, had declared war on Eritrea on 13 May, 1998.
This, Eritrea, did, by deliberately misconstruing the resolution adopted
by the Ethiopian Parliament.

The Commission was not mislead by

Eritrea's attempt to seek justification for its aggression. The Commission
said in paragraph 17 of the same award that:

O n May 13, 1998, the Ethiopian Council of
Ministers and Parliament passed a resolution that
condemned the May 12 invasion and demanded the
unconditional

and

immediate

withdrawal

Eritrean forces from Ethiopian territory.

of
This

resolution was not, as Eritrea has asserted, a
declaration of war.
The Commission also makes it clear in paragraph 15 of the awards
that there was no justification for Eritrea to attack Ethiopia on the
grounds that Ethiopia had violated Eritrea's territorial integrity. This is
how the Commission puts it:
The areas initially invaded by Eritrean forces on that day
were all either within undisputed Ethiopian territory or
within territory that was peacefully administered by
Ethiopia and that later would be on the Ethiopia side of
the line to which Ethiopian armed forces were obligated

3
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to withdraw in 2000 under the Cease-Fire Agteement on
June 18,2000.
The Commission in its statement reiterates that the scope of the
damages for which Eritrea is liable will be determined in the damages
phase of the proceeding.
Ethiopia never had any doubts that this would be the conclusion of
any third party that has the opportunity to look at the facts that ignited
the crisis between Ethiopia and Eritrea with some degree of objectivity
and respect for the facts. This was also how the OAU had ruled through
an Ambassadorial Committee that it had established at the time. The
Eritrean Government has tried to mislead its own people and the
international community about the origin of the crisis between the two
countries by using the decision of the Boundary Commission for creating
confusion.

That is no longer possible.

No attempt by the Eritrean

leadership to conceal the truth would succeed. Ethiopia and Eritrea are
where they are today because of one incontrovertible fact that has now
been made unambiguously clear by the Claims Commission. That fact is
none other than the fateful, tragic and unprovoked aggression by Eritrea

on peaceful Ethiopia. This decision has an extremely important bearing
on the current status of the peace process between Ethiopia and Eritrea.
This latest decision by the Claims Commission makes it clear beyond any
doubt that Eritrea has absolutely no ground for claiming the moral high
ground in this conflict. It w a s the aggressor. Eritrea, as the Commission
said, in paragraph 16 of its award, violated Article 2, paragraph 4, of the
Charter of the United Nations, which states that:

All members shall refrain in their international relations
from the threat or use of force against the territorial
integrity or political independence of any state, or in
4

any other manner inconsistent with the Purposes of the
United Nations.
I t is significant to note here that in directly rejecting Eritrea's legal

position that the threat or use of force is justified under international law
to take territory peacefully administered by another state simply because

of a claim on the territory, the Commission stated that:
[Tlhe practice of States and the writings of eminent
publicists show that self-defense cannot be invoked to
settle territorial disputes.

In that connection, the

Commission notes that border disputes between States
are so frequent that any exception to the prohibition of
the threat or use of force for territory that is allegedly
occupied unlawfully would create a large and dangerous
hole in a fundamental rule of international law.

No matter which way it is looked at, there is no defense for the
unprovoked aggression carried out by Eritrea against Ethiopia between
1998 and 2000. That is what the Claims Commission has determined in
its awards of December 19,2005.

What Eritrea committed was a clear aggression without any
provocation whatsoever from Ethiopia. This is a determination by the
Claims Commission which, not only puts to rest whatever doubts people
might have had about the genesis of this crisis, but it also throws useful
light on the nature of the challenge the peace process between the .two
countries still faces.

There was no justification for the Eritrean

aggression in May 1998. There is as well no justification for what Eritrea
is doing currently to escalate the tension along the common border, and
to create obstacle to the resolution of the crisis and to normalization of
relations.
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between the Clnimant,
T h e Federnl Democrstic Republic of Ethiopia, represented by:
Government of Etliionia
Ambassador Fisseha Y imer, Permanent Representative of the Federal Democratic Republic o f
Ethiopia to the United Nations, Geneva, Co-Agent
Mr. Hnbtotn Abrdha, Consul General, Ethiopian Mission in The Netherlands
MI. Ibrahim Idris, Director, Legal Affairs General Directorate, Ministry o f Forcign Affairs o f the
Fcderal Democratic Republic o f Ethiopia, Addis Ababa
Mr. Reta Alemu, First Secretary, Coordinator, Claims Team, Ministry of Foreign Affairs of the
Federal Democratic Republic o f Ethiopia, Addis Ababs
Mr. Yared Getachew, Esq.. Legal Advisor; Member of the State Bar ofNew Jersey
Counsel and Consultants

Mr. B. Donovan Picard, Hiintoti & Williams LLP, Washington, D.C.; Member o f the Bar of the
District of Columbia; Member of the Bar of the Supreme Court o f the United States
Professor Sean D. Murphy, George Washington University School o f Law, Washington, D.C.;
Member o f the State Bar o f Maryland
Mr. Edward B. Rowe, Hunton & Williams LLP, Washington, D.C.; Member of the Bar of the
District o f Columbia; Member o f the State Bar o f Colorado
Ms. Virginia C. Dailey, Hunton & Williams L1.P. Washington, D.C.; Member of the Bar of the
Districl of Columbia; Member o f the State Bar of Florida
Mr. Thomas R. Snider, Hiinton & Williams LLP, Washington, D.C.; Member of the Dar of the
District of Columbia; Member of the State Bar o f Massachusetts
and the Respondent,
T h e State of Eritrea, represented by:
Government of Eritrea
His Excciiency, Mohammed Stileininn Ahmed. Ambassador o f the State o f Eritrea to Thc
Netherlands
Professor Len Brilniayer, Co-Agent for the Government of Eritrea, Legal Advisor to the Office of
the President o f Eritrea; Howard M. Holtzrnann Profcssor o f International Law, Yale Law School
Ms. Lorraine Cliatlton, Deputy I.egal Advisor to the O f i c e o f the President of Eritrea

Counsel and Advocate
Professor James R. Crawford, SC, FBA, Whewell Professor of International Law, University of
Canibridqe; Member of the Australian and English Bars; Memher of the Institute of International
Law
Coiinscl.md Consultants
Ms. Michelle Costa
Ms. Julie Prey
Ms. Diane Haar, Esq.
Ms.Amanda Costikyan Jones
Mr. Kevin 1‘.Reed
Mr. Abrham Tesfay Haile, Esq.
Ms. Lori Danielle Tully, Esq.
M s . Cristina Villurino Villa, Esq.
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1.

INI’KODUCI‘ION

I.
This Claim (included as a coiiiponeiit of all of Ethiopia’s Claims 1-8) has been
brought to tlie Commission by tlie Claimant, the Federal Democratic Republic of Ethiopia
rEthiopia”), pursuant to Article 5 of the Agreement between tlie Government of the Federal
Democratic Republic of Ethiopia and tlie Government of the State of Eritrea of December 12,
2000 (“the Agreement”). The Claimant asks the Commission to find the Respondent, the
State of Eritrea (“Eritrea”), liable for loss, damage and injury suffered by the Claimant,
including loss, damage and injury suffered by tlie Claimant’s nationals, as a result of tlie
alleged use of force against the Claimant in violation of the rules of inleniational law
regulating the resort to force, the j u s ud bellurn, in May and June 1998.’ The Claimant
requests monetary compensation.
The Respondent asserts that it ftilly complied with international law in its resort to
2.
military operations.
II.

JURISDIClION

3.
Eritrea asserted that the Commission has no jurisdiction over this issue, because the
Agreement, in Article 3, assigns the responsibility to address it to another body. The
Coinmission finds that argument unpersuasive. Article 3 provides for the creation of an
“independent and impartial body” to be appointed by the Secretary-General of the
Organization of African Unity in consultation with the Secretary-General of the United
Nations, and dcfines its task in the Following terms:

In order to determine the origins of the coiiflicl, an iiivcsligalion will be
carried out an the incidcnts of 6 May 1998 and on any other incident prior to
that date which could have contributed to a misunderstanding between the
parties regarding their common border, including the incidents of July and
August 1997.
l h e Coinmission understands that the independent body authorized by Article 3 has iievei
been constituted.
4.
The terms “origins of the conflict” and “misuoderstandiiig between tlie parties
regarding their common border” are not the same as the legal issue posed by Ethiopia for
adjudication in this Claim, that is, whether Eritrea’s actions in May and June 1998 involved
tlie unlawful resort to force against Ethiopia resulting in liability in accordance with
applicablc rules or international law. Determination of the origins of the conflict and tlie
nature of any misunderstandings about the border, had they been made by the impartial body
But11 Puurs urilized [he trrniinology otjus ud bellwn u) describe Ihe law governing the initial resorl 10 torcc
Bclwcen them. /\I tlir heuriiig of [his Claim in April 2005. Elhiupiu coilfirmed that il i n c u r by this rhe usu of
rurce dunllnry to the Charter of Ihc I h i t e d Nations, June 26, 1945. S9 S~al.p. IOJI, 1 tlevnns p. I I S !
llicrciiiillicr 0.Clinncr].
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anticipated by Article 3, could have been helpful. in promoting reconciliation and border
(Idimitation, but they certainly would not have answered the question o f the legality o f
Eritrea’s resort to force. The fachlal inquiries callcd for by Article 3 were largely diffcrcnt
from the factual determinations this Commission must make in assessing Ethiopia’s claim
under Article 5. Moreover, it seems clear that Article 3 was carefully drafted to direct the
impartial body to inquire into matters o f fact, not to make any determinations of law. This
Commission is the only body assigned by the Agreement with the duty o f deciding claims of
liability for violations oTinternational law.
5.
Upon first reading, the last sentence of Article 5 o f the Agreement might well be
thought to cxcludc the Commission’s jurisdiction over rules o f international law regulating
the resort to force. That sentcnce provides that “[tlhe Commission shall not hear claims
arising from the cost of military operations, preparing for military operations, or the use of
,force, except to the extent that such claiins involve.violations of international hiimanitarian
law” (emphasis added). However, at an early stage of the proceedings, the Parties agreed
upnn an intcrpretation of that sentence limiting it to claims solely for the costs o f the
enumerated activities, and the Commission .agreed to respect thet interpretation. That agreed
.intcrprcUilion was recorded in point 5 o f the Commission’s letter to the Parties of July 24,
2001.2 Consequently, the Commission has jurisdiction pursuant to Article 5 over Ethiopia’s
,jus ad bellurn Claim.
111.

THE MERlTS

6.
Ethiopia claimcd that Eritrea carried out a scries of unlawful arnicd attacks against it,
beginning on May 12, 1998, in violation of the jus ad bellum, and made this an element o f all
eight o f tlic Claims it submitted to the Commiwion.’ The Commission, in ordering filing
schedules, decided to hear that Claim along with Ethiopia’s Claims concerning alleged
violations of applicable international law, including the jus in bello, in the Western and
Eastern Fronts (Ethiopia’s Claims 1 ‘and 3). Consequently, this Claim was hcard in ihc
Commission’s April 11-1 5, 2005 hearings on liability.
7.
The Commission informed the Parties on August 29, 2001 that it intended to conduct
proceedings in Government-to-Government claims in two stages, first concerning liability,
and second, if liability is found, concerning damages. Ethiopia filed its Statement o f Claim on
December 12, 2001, Eritrea’s Statement o f Defense was tiled on December 16, 2002,

’ Point 5 of the Commission’s July 24,2001 letter Lo the I’arlies states:

‘l’lie Comiiiission notes the agreemenl oflhe Parties that the last sentence of Article 5, paragraph 1
oftlie Agrremenl of 12 December 2000, despite i s wording, wns inlcded to mean that claims uf
compensation for a11 cosis of’miliiary operations. all COSIS of preparing for rniliitlry operutions,
and all costs of the use of fomc arc .cxcludcd from Ihc .jurisdiction of the Commission, without
csccption. Coiiucqucntly, tho Comnrissian s l i d 1 respect tliut inlerprelation ofthc provision.
I See. cg.. Parliol Award. Cenrral Front, Ethiopia’s Claim 2 Between tbc Ihe Fedcrnl Dcmocratic Rcpublic of
Ethiopia iiiid the Slate of Eritrca (April 28, 2004), para. 4 (herciiiattcr Pariial Award in Kthiopiu’s Central ,Front
Cluiitis].
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Ethiopia's Memorial on November I , 2004, Eritrea's Counter-Memorial on January 17, 2005,
and Ethiopia's Reply on March 10, 2005.
8.
In essence, Ethiopia contended that Eritrea planned and carried out these attacks
against Ethiopia i n violation of its obligations tinder international law, including notably the
requirement of Article 2, paragraph 4, of the Chartcr of the United Nations ("UN Charter")
that all Members refrain from the threat or use of force against the territorial integrity or
political independence of any State. Ethiopia alleged that, between May 12 and June 1 I ,
1998, Eritrea launched a "full scale" invasion o f Ethiopia at many points along their mutual
border from Badine in the west to Bore in the east.
9.
In addition to its jurisdictional objections, dealt with above, Eritrea denied Ethiopia's
allegations on the merits. In its written pleadings, Eritrea made tlie following three inain
defensive assertions: (a) that Ethiopia was unlawrtilly occupying Eritrean territory in the area
a r o y d Badme, wliich was the area of much of the initial hostilities in May 1998, citing tlie
decision of the Eritrea-Ethiopia Boundary Commission of April 13, 2002: (b) that Ethiopian
armed militia near Badme carried out forcible iiicursions into Eritrea in early May 1998 and
fired on Eritrean forces on May 6 and 7, killing eight Eritrean soldiers and setting off fighting
between siiiall units i n tlie area during the next several days; and (c) that it was Ethiopia'that
declared war on Eritrca on May 13, 1998. On the last day of the hearing, Eritrea argued that
its actions in taking Badme and adjacent areas on May 12, 1998 were lawful measures of
self-defense, consistent with Article 51 of the IJN Charter, taken in response to the fighting
near Badme that began on May 6 and 7, 1998. While Eritrea asserted that these incidents
occurred wilhin Eritrean territory, Ethiopia asserted that they occurred within Ethiopian
territory.
10.
The Coniinission cannot ,accept the legal position that seerns'to underlie the first ol'
these Eritrean contentions - that recourse to force by Eritrea would have been lawful because
some ofthe tcrritory concerned was territory to which Eritrea had a valid claim. It is true that
the boundary between Eritrea and Ethiopia in the area of Badme was never marked in the
years when Eritrea was an Italian colony, during Eritrea's subsequent incorporation into
Ethiopia, or after Eritrean independence in 1993, and it is clear that the Parties had differing
conceptions of the boundary's location. However, the practice of States and the writings of
eminent publicists show that sclf-defense cannot'be invoked to settle territorial disputes.' In
Decision Regarding Delimitation of the Border belwecii the State 0 1 Eritrea and the Federal Democralic
Republic of Ethiopia, Eritrea-Ethiopia Boundary Commission, April 13, 2002, reprinted in 41 I.I..M. p. 1057

'I

(2002).
I

See,

e g., Declaration on Principles of International Law Concerning Friendly Kelations and Cooperation

Among Statcs iii Accordance with the Charter of the United Nations (the "Friendly Rclations Declaratiun"), UN
CI.eneral Assciiibly Resolution 2625 (XXV) of Oct. 24. 1970, G.A. Ik.2625, U.N. GAOK, 25th Scss., Supp.
No. 28, U.N. Doc. A18028. rcprinfedirl9 I.L.M. p, 1292 (1970) ("[Elvery State has the duty to refrain from the
threat or use of force . . as II means of solving intcrnational disputes, including territorial disputes"); CIAETANO
ARhNGIO-RUIZ, THE UNWED NArlONS DECLARATION
ON FRIENDLY
RELXI'IONS AND TIIE SYSTEM OF THE
SO(JRCES OF INTERNATIONAL LAW pp. 104-105 (Sijthoff & Noordhoff' 1979); ALFREDVERoROSs & IIRUNO
SIMMA. UNIVERSELi.ES VOLKERRECllT p. 905 (Duncker und tlulnblot 1984); Michcl Virally, Arficlc 2:

.
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that coniiection, the Commission notes that border disputes between States are so frcquent
tlial any exception to the prohibitioii oftlie threat or use o f force for territory that i s allegedly
occupied unlawfiilly would create a large and dangerous hole in a fimdamental rule of
iiiternatioiial law.
1 1.
Tlie Commission turns next to Eritrea's second line'of argument. In general, recourse
to the use o f arnied rorce by one State against another is unlawfiil tinless it is used i n selfdefense or occurs with the sanction of the Security Council pursuant to Chapter VII .of the
UN Charter.6 As the text o f Article 51 o f the Charter makes clear, the predicate for a valid
claim o f self-defense under the Charter is that the party resorting to force has been subjected
to an armed attack. Localized horder cncounters between small infantry units, even those
involving the loss o f life, do not constitute an armed attack for purposes o f the Charter. I n
that connection, the Commission notes that Eritrea did not report its use of armed force
against Ethiopia 011 May 12, 1998 to the Security Council as measures taken in self-defense,
as it would be obligated to do by Article 51 o f the Charter in case o f self-defense against
armed attack.

12.
With respcct to the events in the vicinity of Badme that occurred during the period
from May 6-12, 1998, the Commission takes note o f the sharply different accounts,offcred
by the Parties as to the precise location of the incidents o f May 6 and 7 and of the numbers
and types of forces involved. I t need not resolve these differences, because i t is clear from the
evidence t h d these incidents involved geographically limited clashes between.small Eritrcari
and Ethiopian patrols along a remote, unmarked, and disputed border. Tlie Commission is
satisfied that these relatively minor incidents were not of a magnitude to constitute an armed
attack by either State against the other within the meaning ofArticle 51 ofthe UN Charter.
13.
The Parties agreed that a joint body met in Addis Ababa on May 8, 1998 to discuss
border proble~ns.~
Ethiopia asserted, and Eritrea did not dispute, that the head o f the Eritrean
dclegatioii to that meeting was its Ministcr of Defense and that, following the meeting on
May 8, its delegation left Addis Ababa during the night. Ethiopia asserted that it had expected
llie meeting to continue on May 9 and that it was surprised by the departure o f the Eritrean
delegation. Eritrea asserted in response that its dclcgation left because the meeting had
concluded. Ethiopia also asserted that the meeting had been cordial and that agreement had
Pwa~raphe4, in LA CHARTE DES NATIONS UNlCS pp. I 19-125 (Economica. 2d ed. 1991); OSCARSCHACHTER,
INTERNATIONAL LAW IN THEORY
AN0 PRACTICE p. I16 (Nijhotf 1991); PETER MALANCZUK, AKEHVRST'S

MODERN1NTRODlJCTlON TO INTERNATIONAI..LAW pp. 314-315 (Routledge, 7th rev. ed. 1997).
e.g., UN Charter, supra note I , arts. 2(4), 24, 39--42; IAN BROWNLIE,
PRINCIPLES
OF PUBLIC
INTERNATIONAL
LAW pp. 699-700 (Oxford University Press. 6th ed. 2003); ANTONIOCASSESE,
INTERNATIONAI. L A W pp. 29G-298, 305-307 (Oxford University Press 2001); Albreclll Rnndelzhofer, Article
2f4). in THE CHARTER OF THE UNITED NATIONS:
A COMMENTARY pp. I 1 1-1 18 (Bruno Simma cd., Oxford
llniversity Press 1994).
I .
h e Parties disagreed regarding the nature of this body. Ethiopia contended that the Parties established a
l'omial commission to address questions relating ID the boundary. Eritren characterized it in less formal ierms. 111
any Case, the Parties werc engaged in a process of consullalions regarding questions related to the boundary
before lioslilities began.

' See.
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been reached that both sides should avoid border crossings by armed personnel and that the
two sides would meet again in two months in Asniara to seek agreement on border issues.
Eritrea did iiot respond in the present proceedings to those assertions!
14
The evidence showed that, at about 530 a.m. on May 12, 1998, Eritrean armed forces,
comprised o f a1 least two brigades o f regular soldiers, supported by tanks and artillery,
attacked the town o f Badme and several other border, arcas in Ethiopia's Tahtay Adiabo
Wereda, as well as at least two places in its neighboring Laelay Adiabo Wereda. On that day
and in tlie days imniediately following, Eritrcan armed forces then pushed across the flat
Radine plain to higher ground in the east. Although tlie evidence regarding tlie naturc o f
Ethiopian armed forces in the area conflicted, the weight o f tlie evidence indicated that the
Ethiopian defenders were composed merely o f militia and some police, who were quickly
forced to retreat by the invading Eritreaii forces. Given the absence of an armed attack against
Eritrea, the attack that began on May 12 cannot be justified as lawful self-defense under tlie
UN Charter.
15.
The areas initially invaded by Eritrean forces on that day were all either within
undisputed Ethiopian territory or within territory that was peacefully adininistcred by
Ethiopia and that later would be on the Ethiopian side o f the line to which Ethiopian armed
forces were obligated to withdraw in 2000 under thc Cease-Fire Agreement o f June 18, 2000.
111 its Partial Award in Ethiopia's Central Front Claims, the Commission held that the best
available evideiice of the areas effectively administered by Ethiopia i n early May 1998 is that
line to which they werc obligated to withdraw in 2000? In the same Partial Award, the
Commission explained why it must hold Eritrea liable for violations of international
humanitarian law committed by it within such lerrilory and why such holdings concerning
conduct during the war have no effect on tlie international boundary as subsequently
determined by the Eritrea-Ethiopia Boundary Commission.'' The S a m priiici le governs
application o f the jw ad bellurn.

9

16.
Consequently, the Commission holds that Eritrea violated Article 2, para raph 4, o f
the Charler o f the United Nations by resorting to armed force to altack and occ py Badme,
then under peaceful adiiiiiiistration by Ethiopia, as well as other territory in
Adiabo and Laelay Adiaho Weredas o f Ethiopia, in an attack that began on
and is liablc lo compensate Ethiopia, for the dainages caused by that violation
law."

I$

The evidence included refercnces to other high-level contacts und conversations between the Parties in the
days prior to May 12. 1998, BS well as suggestions of niilitnry preparations on both sides of the boundary during
this period, However, these matters were no1 clarified during the proceedings, and the Commission Is
constrained to act on the basis of the record available to it.
'Putisl Award in Ethiopia's Central Front Claims. supra note 3, p m . 3 1.
Id. at para%27-3 I.
" In addition to the UN Charter, Ethiopia contended that Eritren's actions also violated the Charter of tlic
OrganizationofAR,ican Unity, May 25, 1963, 479 U.N.T.S. p. 39 [hrreinaficr O A l l Charter], as well as scveral
bilotcral agreements and customary international low. While the OAU Charter articulates important principles,

''
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17.
This lcaves Eritrea’s third line o f argument, based on Ethiopia’s alleged declaration o f
war. On May 13, 1998, the Ethiopiaii Council of Ministers and Parliament passed a resolution
that condemned tlie May 12 invasion and deniaiided the unconditional and immediate
withdrawal o f Eritrean forces froni Ethiopian territory. ’lhis resolution was not, as Eritrea has
asserted, a declaration of war. In international law, the essence o f a declaration o f war is an
explicit affirniatioii of tlie existence o f a state of war between belligerents.’2 Ncvertlieless, the
resolution iiiadc clear that Ethiopia would not accept Eritrea’s advances a a fait accornpli
and was determined to act in self-defense until the Eritreaii forces withdrew ‘or were
conipellcd to leave the areas they liad occupied. Ethiopia so notified tlie United Nations
Security Council, pul‘suant to Article 51 o f the UN Charter. Morcover, the Commission notes
tliat tlie Pai?ies subsequently inaiiitained diplomatic relations and some econoniic relations,
both of which would appear inconsistent with a forinat declaration of war.
18.
Ethiopia also cootended that the unlawful ariiied attack by Eritrea that began on May
12 included all o f Eritrea’s subsequent attacks in May. and June ,1998 into Ethiopian territory
along other paits o f the border between the two States, as it consideted those attacks to be a
continuous second phase of a “30-day offensive” hy Eritrea. I t alleged that those attacks
occurred across tlie Mareb River and at Zalainbessa on the Central Front and at Adi Murug
and Bure on the Eastcrii Front. In essence, Ethiopia contended that Eritrea carried out a
prograiii of pre-planned and coordinated armed attacks in multiple locations in violation of
international law. This contention, Iiowevcr, has not been proved.
19.
The evidence indicated that Eritrea’s armed forces were more fully inobilized than
those of Ethiopia and thus liad tlie initiative in the first several months o f die war, but that
does not prove that Eritrea’s actions, other than those in tlie areas of what became known as
the Western Front addressed in this Partial Award, were predetermined. Based on tlie
evidcnce before it, the Commission caniiot resolve whether the Eritrean military operations
froin mid-May to mid-June 1998 in what became the Central and Eastern Fronts wcre preplnnnecl attacks, ns Ethiopia contends, or were deteriiiiiied by developing military demands as
both Parties sought to control kcy corridors of attack and dcFense after it became clear that
Ethiopia would not acquiesce in Eritrea’s captures o f territory on the Western Front. What is
clear is t h t , once the armed attack in the Badiiie area occurred and Ethiopia dccided to act in
self-deFense, a war resulted that proved inipossible to restrict to the areas where that initial
attack was made.
20.
I n view of tlicse holdings establishing Eritrca’s liability for the unlawful armed attack
on tlie Western Front that began on May 12, 1998, t l i e Coinmission will rcquest further
briefing iii tlie duniages phase conccriiing tlie scope o f the daniages for which Eritrea is liable

becauno of the ~iindtmenlulrole of the UN Charter in relation to the issua pucscnled, this Partial Award docs
not consider lliese additinnal claiiiis in detail.
‘ I See I-la~us
Convcntior (111) R e l x i v r LO rhc Opening of Hostilities, Ocl. 18, 1907, 36 Stat. p. 2259, I ncvans
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by reason of that attack, in addition to those damages following from the Commission’s other
Partial Awards.

1V.

AWARD
In view of the foregoing, the Commission determines as follows:
A.

Jurisdictioa

I.

The Commission has jurisdiction over the Claimant’s j u s ad bellurn Claim.

13.

&dings on Liabilitv for Violation ofhtemat ional Law

I.
The Respondent violated Article 2, paragraph 4, of the Charter of the United
Nations by resorting to armed force on May 12, 1998 and the immediately following days to
attack and occupy the town of Badme, then under peaceful administration by the Claimant, as
well as other territory i i i the Claimant’s Tahtay Adiabo and Laelay Adiabo Weredas.
2.
The Claimant’s contention that subsequent attacks by the Respondent along
other parts of their common border were pre-planned and coordinated unlawful uses of force
fails for lack of proof.
3.
The scope of damages for which the Respondent is liable because or its
violation of the jirs ad bellurn will be determined in the damages phase o f these proceedings.

[Remainder of page purposely left blank.]
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Done at The Hague, this lgLhday of December 2005

APresident Hans van Houttc

George H. Aldrich

John R. Crook

James C.N. Paul

Lucy Reed

